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A. Introduction: Principles

Access to minetral deposits is governed [irst by the obvicus ques;
tion, "Who owns the land?' Actually, the question should be "Who owns
the minerals under the land?” There is an ancient maxim of law that the
owner of the solil owns as well the zir above and the earth below--all
the way up and all the #ay down. The owner of land may dispose of it
as he wishes; he may sell, lease, or otherwise dispose of his rights to
the land, and he may carve up his interest in any way which pleases him,
The principal importance of this in mineral Iaw is that s landowner may
sever the surface and mineral estates (rights), selling or leasing one
and retaining {(or selling or leasing to someoche else) the other, He
may, in other words, divide his land both vertically {(by dividing the
surface) and horizontslly (by severing the mineral estate, or even ﬁy
severing different mineral stratz and disposing of or retaining them
separately) . 1t is common for land to be conveyed with a reservation

of mineral rights, or vice versa.

However, if the mineral estate is severed, the minerasl estate be-
comes the ‘dominant' estate and the surface of the ''servient” estate
(that is to say, secoﬁdary in right to the mineral estate), which means
that the owner of the surfuce may not use his ownership to interfere
with the use of the mineral estate beneath, Use of the mineral estatc

means doing what is necessary to remove desired minerals from bengath
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the surtace of the land and carry them away. The owner of a mineral
estate has the right of access to it, and the right of éntry onto the
surface as is necessary to exploit his mineral estate. He may build
such improvements (roads, buildings, etc.) as are necessary to his use
of the mineral estate. What he does must be "'reasonable,’ and must not
unreasonably injure the surlace estale (for example‘by removing cozal in
a8 way that causes subsidence); & bond may be required to protect the
surface owner's estate, The same rule applies in theory to strip min-
ing~--as generally understood, a lease aor other interest in the mineral
estate does not entitle its owner to devastzte the surlace. However,
the damage ”reasonably”-necessary to conduct strip mining operations
may be very extensive indeed. While it may be true that the owner of
the dominant estate may not destroy the usefulness of the servient es-
tate without being liable to compensate the surface owner, even such
compensation may be inadequate from the standpoint of the owner of the
surface. 1If the owner of the mineral estate decides to exploit his
éstate by strip mining, and in the process of so doing utterly destroys
the surfece, and is required to pay to the surface-owner the Tull market
price of the surface, what has happened in effect is that the mineral-
owner has exercised a sort of private eminent domain. This may be un-
satisfactoury to the people who live above the mineral, but that is the

way it is in the absence of overriding siate laws to the contrary.

The extent of the interest conveved in a mineral-land transsction
(severance, owhership. leasehold, etc.) and the terms of the transaction
(il the case of a lease reht, royalty, duration, etc.) are matiers of
agreement between the parties. Even general common law principles may
be altered by their mutual agreement, subject to the general rules of
contract law on unconscionable contracts, equity, and the like. S&tate
and federal police power is, nf course, paramount in the areas where it

properly applies. A state strip mining law is an exercise of police
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power, and overrides any agreement between the parties. Under the Com-
merce clause of the U.S. Constitution, any coal mines preducing coal,

for example, which enters the stream of commerce (and just about all

coal mines are covered by this provision) are subject to the federal

coal mine operating safefy laws, as well as to state laws of similar ef-
fect. But bevond this, insofar as access to and rights in the land are
concerned, it is the intentions of the parties which govern any transac-
tion involving rights to minerals. As will be seen, this is true whether
the prOprietdr of the land is a private citizen, a state, or even the

federal zovernmernl.

So the First gquestion is ''Who owns the mineral estate?’ If the
answer is that title fo the minerzl estate is held by a2 private indiwvi-
dust, or by a corporation, or by any entity other than a stale or the
United States (holding title either for itself or in trust for an Indian
or Indian tribe), the law which governs access 1s private EEE' the law
of contracts and real property. Most of the law regulating the relations
between vendors and vendees, or lessofs and lessees, of mineral esatates
in private ownership is the result of the common law process. It has
grown out of the decisions of the courts in individual deeds and leases,
in which the object is always to determine and give effect to the inten-
tions of the parties and to do justice in terms of realizing those in—
tentions and in terms of basic eguity. They have general application
only in that Lhey govern the interpretation of language in other private
agreements in the same jurisdiction. The term of mny future agreements
involving access teo coal or oil shsle lands in private ownership will
depend largely on what 1s worked out between the lawyers for the owners
and lhe lawvers for the developdérs. There are no regulations to he com-
plied with (environmental protection restrictions are exercises of police

power and are ancther story).
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Essentially the same principle governs lands in public (state or
federal) ownership. 1In permitting access to mineral deposits on land,
the mineral estate of which it owns, the state {or the United States)
acts not as sovereign but as proprietor, “The whole elaborate mechanism
of the federel Mineral Leasing Ac¢ts, for example, is not an attempt tof
regulate access to mineral lands in general but only governs the "inten-

tions of the lessor' when the lessor is the United States. What the law

‘determines and what the regulaticons regulate is the terms thst ihe owner
of the.mi_neral estate will insisti on in what is essentially still 2 pri-
vate law transaction The regulations bind the government, but the lease
incorporating the terms the regulations require (and.whatever other terms
not required by the regulations but thought wise to insist on by the
Bureau of Land Management) is what binds the lessee. In understanding

any state or federal mineral leasing program it is essential to remember
this hasic fact: the end product of the whole process is a lezse bind-
ing the government as lessor and the developer as lessee. We are accus-
tomed to thinking of regulations as governing citizens directly. but the
mineral leasing regulations are nothing 2t all 1like, say, the Selective
Service regulations. The regulations may reguire, for example, an annuzl
rent of not less than $1 an acre, but the lease offered by the government
may require an annual réntal of 356 an acre. Even if no state law requires
reclamation of strip-mined lands, a stipulation may be inserted in the
lease as offered by the given state requiring such reclamation and setting
forth in detail what will be required as compliance, and this binds the
léssee not as a matfer of public law but as a matter of the private law

of his lease. A pfospective lessee bids on a lease as offered by the
government, and it is the lease the government offers, when signed by

the lessee, that is the controlling factor in his access to the lands.

L
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B. Federal Lands . . Y

Figure 7-1 =hows the maultiple aspects of land generally necessary
to an understanding of the problems of access to mineral lands. Private
1ands_ﬁay he leased orlsold at the will of Lhe parties, and state lands
may be leased under the provisions of state law applicable in eéach case,
as discussed above, But where the federal government is the proprietor
of lands valuahle for coal or oil shale, or where (as, for example, under
fhe Stock Raising Homestead Act) the United States has reserved the min-
eral estate underlying the surface, the land {or mineral estate) may not
‘be alienated under any circumstances. Title will remain in the United

States, that is, one cannot buy federal coal lands. Access to coal and

01l shale under federzl lands may be had only through license, lease, or
permit under the Mincral Leasing Laws, principally the Mineral Leasing
Act of 1920 and the Mineral l.easing Act for Acquired Lands of 1947, both

as amended and amplified by the regulations issued under their authority.

In the davs before the Mineral Leasing Act of 1920, access to fed-
erazl mineral lands was governed by the General Mining Law of 1872.
There was a separate act for coal, the Coal Land Act of 1873, which is
still carried on the books at 30 USC §§71 el seq., but which has been
effectively superseded by the Mineral Leasing Act, as described below.
The compilers of the U.S. Code'stafe their doubt that the laws codified
as 30 USC 5271 el =meq. should even be carried in the Code.) Under the
Mining Law {which still governs acces5 to minerals oather than those
specilically mentioned in the Mineral Leasing Act¥ lend "chiefly valu-

able for minerals’ was reserved from sale or distribution under the

*The Mineral Leasing Act covers ceoal, phosphate, sodium, pofassium, olil,
gas, oil shale. native asphalt, solid sand semisolid bitumen, and bitumi-
nous rock (including oil-impregnated rock or sands from which oil is
recoverable only by special Lresatment after the deposit iz mined or
quarried). 30 USC §181
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general land laws. Entry for prospecting purposes was, however, pener-
ally permitted at will onto public lands. When a prospector discovered

a mineral deposit, he could file a mineral location or claim. He was
then entitled to the exclusive right to extract the minerals and dispose
of them as his own even though he did not hold title to the land. This
practice had its origin in the customs of the early western miners, whose
customs in the absence of any other law in the mining camps of those days
took on the force of law themselves and were more or less recognized and
legitimated by the Mineral Location Act of 1872, Although the Cozl Lands
Act of 1873 differed from this model in some respects, it was similar in
approach,.and bacause it is no longer in use, and because the change to
the current leasing system was made with reference to the philosophy of
mineral development exemplified in the 1872 Act, this part of the discus-
sion does not attempt to distinguish between the practices under the 1872

and 1873 laws.

A prospector who filed a mineral location under the old law had an
exclugive right 6f possession of the surface of the land included within
his leocation, and the right to the minerals beneazth 1t. There were cer-~
tain limits on acreage covered by each claim (although 1lhere was noc limit
to the number of claims each prospector could file), and to protect his
rights against those of & subsequent locator, a certain dollar amount of
improvements was required of him to ensure that the mineral deposits were
in faet developed and not simply held for speculative purposes. But as
long as he was engaped in mining activity, the fruits of his labor were

available to him without charge.

Title to land worked under a mineral location remained in the United
States unless an application was made for a patent. Frequently, since
the location was sufficient to secure exclusive possession of the surlace
and access to thé minerals beneath it, miners proceeded under these lo-

c¢alions until thelr mines were worked cut, at which point they simply
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abandoned their claims and moved on., If, however, 2z wminer wishes to ac-
quire title to the lands from the government, he could do s0 easily,

His proof of mineral discovery {(which he needed in any case for his lo-
cation} and proef of improvemwments totalling $500 in five years usually
sufficed to secure him, if he wished, a patent on.éhe lands. 1In return
for $2.50 an acre for placer claims, and $5.00 an acre for lode claims,
the United States would patent to the miner a fee simple estate (abso-

lute ownership) in the lands.

The purpose of these liberal mining laws was o encourage the devel-
opment of the mineral resources in the public lands of the West. But in
the early years of the 20th century it began to be called into question
whether this encouragement was any longer needed, whether this policy of
permitting a2lmost unlimited transfer of public mineral lands was any
longer serving the pubtic interest. At the time, the conservation move-
ment wis gaining political power in the United States. 1In addition,
there were massive oil strikes in California, all of which were subject
to pateniing under the 0il Placer Act of 1897. The freedom piven alil
citizens, discoyerers of oil and (under the 0il Placer Act) those who
had sense enough te file locations on land adjoining known sirikes, prom-
ised & rapid transfer of the California oil fields into private control.
In 1809 the Director of the U.S. Geological Survey (USGS reported lo the
Becretary of the Interior thzt at the rate public oil lands in Callfornia
were being located and patented by private parties, it would

"be impossible for the people of the United States to continue

ownership of o0il lands for more than a few months, After that
the government will be obliged to repurchase [for the Navy uand
olher gavernment purposés] the very oil that it has practically
given away. '
The Director of the USGS asked that the filing of claims on the California
ail lands be suspended pending legislation on the subject, On September

27, 1909, President Taft issued a proclamation "in aid of proposed
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legislation” withdrawing over 3,000,000 acres of public domain oil lands T,

in California and Wyvoming from location, entry, or disposal under tLhe
mining laws, There was some question of the constitutionality of the
executive withdrawal of public domain lands from entry and location™ and
suthority was sought and obtained from Congress for this sort of with--
drawal. The law granting this asuthority was known as the Picketl Act
(43 UsC §§141~3).* The Pickett Act gave Lo the President authority
"at any time in his discretion, temporarily [to] withdraw from
settlement, location, sale or entry any of the public lands of
the United States. . .and reserve the same. . .for public pur-
poses, ., .and such withdrawals shall remain in force until
revoked by him or by an act of Congress.’
During the years 1910-20, most of the public¢ domain land was with-

drawn by executive action from location for nonmetallifercus minerals,

and there was a vigorous debaste in the Congress on what the new federal
policy should be in this area. In 1920 it was decided and enacted that R
public domain land valuable for coal, oil, ﬁhOSphate, o0il shale, gas and .
sodium should be developed only by lease, reserving title {and such con;

trol over iis development that the leasing method would provide) to the

United States, rather than permitting the alienation of mineral lands by

patent. TFrom the enactmgnt of the Mineral Leasing Act on February 25,

1920, forward, the older Mining, Coal, and Oil Placer Acts ceased (except

in situations relating to claims filed before enactment) to have appli-

cation to coal and oil shale development, and i1he Mineral Leasing Act

*Resvlved in faver of its constitutionality in United States v. Midwest
0il Company, 236 U.S. 459 (1915},
t (The constitutionality of the Pickett Act has never been decided by the
Supreme Court, but the Attorney General has ruled in its favor, 49 Op.
Atty.Gen. 73 [1941]. Especially in light of the Midwest decision cited,
however. there is not really any serious doubt of the constitutionality e
of withdrawal of public mineral lands.) : 1

238



became the keystone of the law relating to development of coal and oil

shale on the wvast. public domain,

The phrase 'public domain" requires some explanation. It will be
noted in Figure 7-1 that a distinction is madé between public domain Land
and acquiréd lands. The Minerzl Leasing Act of 1920 itself only covers
public domain lands, which are not coextensive with the lands owned by
the federal government. DPublic domain lands are those lands to which
title has never been in state or private hands since the land became
subject to United States sovereignty by conguesit or treaty, but which
have heen in federal ownership since the beginning of American dominion.™
A great portion of the lands in Montana, Colorado. and Wyoming are public
domain lands, never having been alienated by the United States. The Min-
eral Leasing Act of 1920 also applies to the mineral estate of publie
domain lands where the surface estate was severed and conveyed but the
mineral estate retained, as was the case under the Stock Raising Hoﬁe—

-

stead Act.

West Virginia, on the other hand, was formed from Vvirginia during
the Civil War and Virginia was ohe of the original stzates, EEEEE to (as
opposed to sovereignty over) nonprivate land in Virginia was not origi-
nally in the United States, having been transferred from Crown to Common-
wealth at the time of independence or before. There are, therefore, no

public domain lands in West Virginia.

i

*Lands that were in private ownership at the time of cession to the United
States remained in private ownership; sovereigntiy changed but proprietor-
ship did not. In some cases, however, depending on the law which applied
before cession, only the surface estate was in private ownership and the
minerz]l estate, or part of it, was in the possession of the former sov-
ereign and therelore pasged to the United States and is in the public
domain. This is an intricate problém of title which has to be resolved
on an individual basis for the lands in question.
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The sltuation whereby the Mineral Leasing Law, and its underlying
policy, zpplied to some federal lands and not fo others was an anomalous
one to say the least, and it was cured by the passage of the Mineral
Leasing Act for Acquired Lands (30 USC §§35l et seq.) in 19247. TUnder
the Minerazl Leasing Aci for Acquired Lands, provision is made for lands
gcquired by the United States in cother ways to be administered and leased

in the same way as are public domain lands.

There are several surviving applications of the difference between
public domain lands and acquired lands for federal mineral leasing pur-
poses. First, not all acquired lands are covered, As with public domain
lands, some lands are excluded from disposition under the Act, including
lands in incorporated cities, towns and villages, lands in national parks
or momments, lands in military petroleum or o0il shale reserves, etc,
Lands acguired for development of their mineral depcosits and land ac-
quired by foreclosure or atherwise for resale are excluded from the Ac-
quired Lands Act, Alsc, there are certain technical differences in the
wording of the two Acts. For example, the 1920 Act excludes ''lands with-
in the naval petroleum and 0il shale reserves,' whereas the Acquired Land
Act excludes "lands set apart for military or naval purpeses, including
lands within the naval petroleum and oil shale reserves. It therefore
becomes important, if there is ceoal discovered beneath some vast military
gunnery range in Utah, whether the lands are public domain {in which case
they would he subject to leasing under the Act if the decision was made
to switch the use of the land from gunnery to mining) or later acguired
{in which case they would be excluded from the leasing program by the
language of the statute). These are concerns that matter only as to
individual tracts, hut the distinction is still important for this
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Second, acquired lands may be sold. This iz net to say that patents
can be awarded as under the old system, but public domzin lznds chiefly

valuable for Leasing Act minerals may not be so0ld.

Third, acgquired 1aﬁds are freguently under the jurisdiction of some
ageﬁcy of government other than the Burezu of Land Management., If that
is the case, the head of the government agency having contrel over the
lands is to be called to report whether he has objections to the lease
being granted. If he recommends a special stipulation be inserted into
the lease to protecl the interest of the United States, that will be
done., If the lands are segregated for a special purpose, that purpose
is to be considered the dominant purpose of the land, and mining opera-
tions under lease will be permitted only insofar as they are consistent
with the primary purpose of the land. The point is that acquired lands
acguired for mineral purposes are excluded from the application of the
Minerzal Leasing Act for Acquired Lands, znd zcquired lands acquired for
some other purposc may well be being used for that other purpose or at
least be zdministratively segregated for ancther purpose, and fall under
the jurisdiction of some otﬂer agency, in which case additional steps
must be taken to invelve the administering agency in the terms of a pro-
posed lease. to protect the primary purpose of the land, and so on.

(Putilic domain lands may also bhe administratively segregated.}

Fourth, lands leased under the 1220 Act and lands leased under the
Acguired Lands Act are computed =eparately for purposes of acreage lim-
itaticons on coal leases, and those held under one Act are not creditedJ
Aagainst the limitation of the other Act. The acreage limitations for
each Act are the same--it is the intention of the Acgquired Lands Act
that the scquired lands subject to the Act be administered in the same
way as the public domain lands--but the separate computation provides a

loophole to permit z lessee to go the limit in a given state twice,
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Beyond these differences, however, the distinction between public
domain and acquired lands does not have much significance. The lines
on the chart now rejoin, andlwe turn our attention to the three methods
of disposition--license, permit, and lease--without further reference
to the distinection. It should be noted that the following discussion
applies to coal enly, Although o0il shale is a Leasing Act mineral,.ac-
cess to oil shale on federal lands presents special problems and will be

dealt with separately at the conclusion of the discussion of coal,

1. licenses

A license is a permission to enter on land and do something
which would otharwise be unlawful--for example, a license to remove cogl--
which conveys no interest in the land is (unlike a lease) terminable at
the will of the licensor, There is prevision in the law for licenses fo
remove coal from publie land without charge. These are of no real eco-
nomic importance a5 malters now stand, but they merit & brief discussion
becsuse the license concept has great potential for federasl aid to cities
in providing fof thelr own energy needs at no cost to the municipal

budget.

43 CFR §3530.0-1, issued under authority of 30 USC 208, pro-

vides as follows:

"Coal licenses may be issued for a period of 2 vyears
[renewable] to individuals and essociations of indi-
viduals to mine and take coal for their own loecal
domestic need for fuel, but in no case for barier or
sale, without the payment of any rent or royalty.
[No corporations, except municipal corporations as
follows.] Licenses may be issued to municipalities
to mine and dispose of coal without profit to their
residents for household use. Under such a license
a municipality may not nmine coal either for its own
use or for nonhousehold use such as for factories,
stores, other business establishments and heating

T

and lighting plants.'
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Usually such licenses to individuals or assoclations are limited to 40
zcres, and licenses to municipalities to various acreages are dependent
upon their populations. Provision is also made for four-year coal 1li-
censes to be issued to established state relief agencies to take coal

for distribution to families on their rolls who need the coal for fuel

and cannot pay for it.

As the law now stands, the licensing autheority is very limited
and the Act specifically prohibits municipalities from taking coal under
a license for any other purpose than the household use of its residents.
If the law were to be changed, however, it could permit licenses to be
issued to municipalities ic take public coal for municipal purpeses--
city power plants, streel lighting, public buildings, etc. This would
amount to a nonbureaucratic, noncash direct grent of energyv to muncipal-
ities, and could be of great benefit to them. Whether the utility com-
pany lobbies would permit its application is another question. The
existence of provision and precedent for coal licenses is something to
think about in forming energy policy in the areas in the West where pub-

lic coal lands are cloée enough to allow their use.

On February 17, 1873, Secretary of the Interior Mérton announced
a moratorium on all coal permits and leases, with certain exceptions, to
permit the formulation of z new coal leasing policy, primarily with ref-
erence to environmental concerns but also, presumably, with reference to
other defects in the present svstem. (The moratorium had been in effect

de facto since 1971.) This action was similar in intent to the executive

withdrawals of the 1909-19 period discussed above, in that it stops most

further dispositicon of the public mineral lands pending develﬁpment of a

program to reflect new policies. Under the moratorium, prospecting per-

mits, one of the two major forms of access to federal coal lands, are not
being granted at all, and new coal leases are being offered only where

they are needed 1o maintain an existing operation or where coal 1s needed
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as a reserve for production in the near future., In this "short-term
leasing program, as it is referred to, the words "'short-term’” apply
to the program and not to the leasing, since under the law, new coal
leases musl still be fur an indeterminate term, But these leases are
being offered only on an individually negotiated hasis, wilth extcnsive
envirchmental stipulations, Very few arc being offered at all. The
meratorium is expected to extend until the completion and adoption of
a programmatic statement on the new coal leasing program. When the
hew program is compleied §nd approved, it will go into force and the
moratorium will be over. The prescnt situation is confused, The new
leasing program proposal imposes reclamation and performance standards
upon operations mining federal coal. Moreover, there is a bill being
considered in Congress that would also modify coal leasing on federal
lands. Entitled "Federal Coal Leasing Amendments Act of 1975" (8391),
the bill would makce six basie changes in the provisions of the 1920

Mineral Leasing Act.

2. Permits

Under the premoratorium system, prospecting pérmits were
awarded in ithe following way. To begin with, as with publie land leases
there was a requirement of citizenship, This is not likely to éﬁange.
Under the Mineral Lessing laws, prospecting permits and mining leases
could be held only by U.S. citizens. They might be held by such citizens
individually, in associations (if the federzl or state laws under which
the association was formed and the instrument establishing the associa-

tion permitted iit}, or by corporations (subject to the same restrictions),
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An alien might participate only as a stockholder of a corporation, and
then only if the country of which the alien was a citizen afforded re-

ciprocal ripghts to U.8. citizens.

Once this reguirement was satisfied, the Secretary of the In-
terior was authorized to issue prospecting permitis tlo qualified appli-
cants (bv which was meant applicants who met the citizen requi;ements,
did not hold permits or leases in excess ol the acreage limitations,
were in fact capable of performing prospecting operations, ete,). The
purpose of the permits was to allow entry and prospecting for coal on
unclaimed and undeveloped areas of the public land=. Since that was the
purpose of the prospecting permit, permits were not granted to prospect

areas where the minerals sought were already known to exist in workable

guantities.

Permits were issued 1o prospect arcas in 40-acre units not in
excess of 5120 acres {eipht sguare miles), or for an amount not Lo exceed
36,080 acres in combination with other permits and leases in & single
state. The permit ran for two years and could be extended for up to two
additional vears if necessary. Coal lands did not have to be surveyed
for prospective purposes, but could be described by metes and bounds,
the actual surveying to be done at the expense of the government. The
two-vear permit granted the permittee an exclusive right of éntry and
prospecting in the permit area, although no ¢oal was te be removed other
than what was needed for experimental purposes or to demonstrate the
existence of commercial guantities of cozl. A plan of operations had to
be submitted and approved. Permit tracts had to be contigupus or at
1éast reasonably compact in form. An advance rental fee was reguired
of not.less than 25¢ an acre for the first year, and 50¢ an acre for the
next vear (or vears, if the permit was renewed). There were, of course,

ne rovalties, because no coal was to be extracted for commercial purposes,
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A= with ordinary mining leases, if the lands were under some
other authority than the Bureau of Land Management, stipulations re-
quired by the other authority te protect the primary purpose of the land
- were to be inserted in the permit. (To protect the interests of the -
United States as potential royalty-owner in the most economical and
fruitiaul development of the lands, there was also required a demonstrz-
tion that there was a need for additional coal which Eould not otherwise
be met, and that a new coal mine was neéded in the ares. In practice,

however, these additional need requirements were not enforced.,)

If, during the iwo-year period of the permit {(or its exten-
sion}, the prospector demonstrated that he had found coal deposits in
his permit area sufficiently extensive and workable to permit commercial

1
exploitation, he was entitled as a maiter of right to 8 regular mineral

lease, This was called a preference right lease, and was the incentive
and the payoff for prospecting. The concept of the preference right
lease is under great criticism at the moment., Among other objections,

it is contended that it deprives the governmentlof the bonus it could
otherwise expect if it were to conduct a competitive offering, that it

is nol necessary to the encouragement of prospecting (the price of coal
being on the way up), and that it locks up more land in the leasing pro-
gram without sufficient government contral. Preference right leases are
not awarded on the successful conclusion of prospecting under a prospect-

ing permit on Indian lands.

During the moratorium, neo new prospectiné permits have been
awarded and the future of the system is in doubt., Since the preference
right is included in the law (30 USC §201[b],-either the law will have
to be changed or the department van simply adopt the policy of denying
applications for prospecling permits in the future as it has during the
moratorium, This cen be justified on the ground that there are already

great areas of public land under coal lease thatl are not producing coal

246

B

b




and that there is &t present no need to look for more, It seems likely
that the present prospecting permit system will not be a major practical

factor in the new leasing program. However, at the moment at least 147

preference right applications are filed and pending, and it is more than
questionable, if they meet the requirements of the law, whether they may

legally be denied.

The leases awarded under s preference right were, except in
the manner of their awarding, similar to ordinary minersl leases te which

we now turn our atiention.

3. Leases

Procedure. Again, the law and the regulations bind the govern-
ment, but it is the lease that binds the lessee. Federal coal leases
(other ihan preference right leases) are offered on a competitive basis
by advertising the lease it is proposed to offer in a local newspaper of
general circulation in the county where the lands lie. The terms of the
lease are set forth in the offering and are not subject to negotiation;
the competitive bidding has reference to 2 "bonus” bid that is for the
privilege of signing the lease. These leases may he offered either on
the motion of an applicant or on the motion of the Bureau of Land Man-
agement (BLM), but it appears that in the entire histery of the coal
leasing program there has never been a Bureau motion lease sale. It
has been the practice in the past to await a request from the industry
and then to.offer the area the industry asks for. A great proportion of
"competitive” lease sales did not attract more than one bidder. Some-
timqs cealed bids were solicited, and someitimes the lease was sold at
public auction; latter practice permitted even the original applicant
not to bid and to have the lease awarded without paying any bonus at all.
Sometimes the lwo methods were combined. Of coufse, the awarding of

these leases was discretionary, and the right of the Sceretary to reject
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even the highest bid is preserved in the law, but according to the fig- e,

ures in the Council on Economic Priorities' (CEP) Leased & Lost, single-

bid and no-bid awards were not uncomﬁon. and there is an inverse rela-
tionship between number of bidders and amount of bonus. The frequently
noncompetitive natqre-of the uompetitivelbid process, the awarding of
leases withoﬁt bonus, and the practice of offering leases on industry
deﬁand are ali matters which, it can be é#pécted, will be reviewed by
the department. Alfhough these practices may well c¢ontinue as a marter
of fact, their continuation should not be counted on in the new leasing

program.

Duration. 30 USC §207 sets the duration of federal coal leases
as follows!
"Leases shall be for indeterminate periods upon condi-
tion of diligent development and continued operation
of the mine or mines, except where such operation
shall be interrupted by strikes, the elements, or-
casualties not azttributable to the lessee, and upon
the further condition that at the end of ezch twenty~

year period succeeding the date of the lease such
read justment of terms and conditions may be made as

1

the Secretary of the Interior may determine.'

This meens, essentially, that "coal leases are forever." The require-
ment of diligent development and continuous operation has not been en-
forced in 'the past, although this is likely to change under the proposed
rules discussed below. Twenty years must pasé befere even such basie
matters as rents and ;oyaities can bhe adjusted to conform to current
economic conditions, A lease may be surrendered, with the agreement
of.the Secretary of the Interior, but the government may cancel it for
nenperformance of terms only by bringing an action against the lessee in
federal court, somethiﬁg which apparently has never happened in the his-
tory of the coal leasing program. The result of the indeterminate term

and the nonenforcement of the diligent development and cantinuous
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operation requirements has heen that very large numbers of coal leases,
including those awarded under the preference-right system, are not pro-
ducing coal. The land 1s being heid unproductive. The Council on Eco-
nomic Prioritics helieves that a lot of this is due to developers holding
the land for speculative purposes, waiting for the price of coal lo rise.
Vice-President William Hynzn of the National Coal Association takes vio-
lent exception to this. He says (and his point is supported by CEP

Leased and Lost figures, pp 36-47) that a lot of these leases were

awarded in the 1960g, and the time it takes to go from lease Lo produc-
ing mine is quite long. He =says that 2t the time = lease is executed
(other than a preference right lease) the developer does not really know
where the coal is, or even where to look. This seems surprising, since
competitive leases are supposed to be offered on land where the USGS has
determined there is caoal. Nevertheless, Hynan says that extensive ex-
ploration is reguired, and that before a mine can he operated economi-
cally 35 years' worth of coal reserves have to be located, and that in
some cases the remoteness of the coal fields reguires construction-of
railroad spurs up to 60 miles long. The whole question of nonproductive
leases is the result of ignoring the "diligent development and continuous
operztion’ requirements of the law and the leases which include these re-~
quirements, It is an indication of how seriously these requireménts have
been taken over the years that no definition of "diligent development'

or of "continuous operation"” hzd been thought necessary for 54 years

after ithe passage of the act.

New rules were proposed by the BIM in the Federal Register on

Decémber 11, 1974. If the new rules atre adopted, they.will clarify these
definitions, and more conscientious applications af the rules can be
expected. The originsl closing date for comments on the new rules was
January 10, 1975, but it was extended on January 14 to February 3. Bu-

rean of Land Management deliberations pertaining to these regulations
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must now be underway. Mr, Hynan of the National Coal Association objects =
to the new rules., The scheme the new rules propose for enforcement of

these statultory lease terms seems to be 2 sound one, however little it

appeals -to coal companies heolding unproductive leases, and while it ié

not possible to pfedict the outcome of the political process invelved in

making these proposed rules effective, a statement of the proposed new

system will probably bé a falr guide to what the new system will be,

Under the new system as set forth in the proposed rules, within
two years of the effective date of the new regulations, all federal coal
leaseholders must have their leases included in what will be called a
"Logical Mining Unit" (IMU). An LMU is defined in the new regulations
as |

". . .a compact area of coal land that can be developed

and mined in an efficient, economical and orderly manner

with due regard to conservation of coal reserves and

-other resources and in accordance with an approved o

Mining Plan, "

An LMU may include one or more federal leaseholds and intervening or

adjacent nonfederal coal lands under the effective control of the same

operator or joined by an approved contract for collective development, 1
Future leases will be predicated on the LMU concept, and existing leases i
must, wilhin two years, be transformed into IMUs unless that proves im-

possible, in which case the existing leases will still be considered as

if they were LMUs and will thus be included in the new system, This

amounts to a reorganization of the existing leasing patterns, and this
recrganization is taken as the opporlunity to require a2 new mining plan

to be submitted and approved by the Mining Supervisor of the USIGS.

"Diligent development” is now defined as

« .Dreparing to extract coal from an LMU in a manner
and al a rate consistent with a Mining Plan approved
by & Mining Supervisor. . . . ." [emphasis supplied]

T
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and a2 long list of activities that may constitute diligent development

is included in the proposed rule,

"Activities that may be approved as constituting dili-
gent development of an LMU include: environmental
studies, including gathering base-line envirenmental
data and design and operation of monitoring systems;
on-the-ground geological studies, including drilling,
trenching, sampling, geophysical investigation and
mapping, engineering feasibility studies, including
mine and plant design, mining metihod survey studies;
and research on mining methods, contracting for pur-
chase or lease of operating egquipment and develop-
ment and construction work necessary to bring the
IMU inte production., The work performed and the ex-
penditure of monies may take place on or for the
benefit of the leased land, or on other lands within
the LMU, or at a location remote from the land so
long as they are undertaken for the purpose of ob-
taining production from the v, " [emphasis Supplied]

"Continuous operation’ iz defined in the proposed rules as

. .extraction, processing, and marketing of coal
in commercial guantities from the LNU without in-
terruptions totalling more than six months in any
calendar year, subject to the exceplions [strikes,
elements, etc.] contained in 30 USC §207 and in the
lease, if any,”
A coal lease will therefore in the future, as in the past in theory only,
be maintained orly on a showing of diligent development or, when required
by the Mining Supervisor, continuous operation. New leases will be let
onn the 1MU basis, and old leases will be transformed (or will be consid-
ered 23 having bheen transformed) into LMUs within two years. A mining
plan must be subtmitted and approved. Within 30 days from the anniversary
of the establishment of the LMU in even-numbered years (i.e., every two
vears} the operator must report to the Mining Supervisor his work and
expenditures for the peried just past and advise himlof his plans for

development in the twe years to come, to meet to the Mining Supervisor’s
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satisfaction the requirements of diligent development (if the mine is S
not in productiien) or continucus operation {if it 1s8). The Mining Super-

visor is responsible for determining whether the lessee is in compliance

with the diligent development and continuous operation conditions of the

lease, and, presumably, if he is not, action can be taken te recover on

his bond or even to terminate the lease on the ground of failure to per-

form duties required under it. At the moment a lease may be cancelled

only by suit in federal court, but it may be that administrative measures

can be devised subject to appeal to federal court, Certainly this is

possible by stipulation in new leases,

The intent, and certainly the effect if actually enforced,
will be to require all holders of federal coal leases to file an approv-
able plan for immediate beginning o}¥development of coal lands, to get
the plan approved, to do what the plan calls for (under the supervision
of the Mining Supervisor) to get the mine ready for production, and then
to keep the mine in production in commercial quantities at least six
months of the vear, all under penalty of losing the lease. 1t the new
rules go into effect and are enforced, the new system has the potential
for eliminating the problem of leased tracts being unused and will ensure

that leases granted for the development of public mineral holdings will

actually ensure such development. It is a very ingenious system in the
way it brings existing leases under the new system by requiring their

conversion into IMUs,

30 USC {208 permits the Secretary of the Interior, in his dis-
cretion, to accept in lieu of Lhe continuous operation provision of the
lease, an advance royalty on a minimum number of tons of coszl. The regu-
lation issued under authority of this provision allows for a payment of
such rovalties, less rental in lieu of actual production. Section 2{d)
of the standard-form coal lease provides that this minimum raoyalty bhe

equivalent to a rovalty of 31 an acre. Since the rental after the fifth AT
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vear is also $1 an acre, and since rentals are credited against royal-
ties, this section of the lease in effect gives the Secretary the author-
ity Lo fqrget cntirely about the continuous operation provision of the
lease. That is what has been done in the past. Bul it is inconsistent
with the policy of the proposed rules to permit this in the future. It
will be intleresting to see whether the Secrelary permits this statutory
loophole to be used on an ad hoc hasis by holders of coal leases to

avoid the requirements of the new system.

A1l federal coal leases are subject to maximum acrcage require-
ments. No one may hold permits or leases in excess of 46,080 acres in
any onc state except as described below. Partial interests, direct and
indirect holdings, percentage of holdings of corporations holding leases,
and the like are all calculated and prorated so that no one holds more
than the maximum, except Lhat ownership of less than 10 percent of the
stock in a corporation is not chargeable, so that in theory it is pos-
sible to hold 9 percent interest in 20 corporations, each holding the

maximum of 486,080 acres, and avoid the limitation,

As noted above, zcreage held in separate states and acreage
held on public domein lands as opposed to acquired lands are computed
separately and are not charged one against the other. Applications for
leases or permits in excess of the maximum will be denied, and if it is
discovercd that anyone holds acreage in excess of the limit, the leases

or permits on the excess land will be cancelled or forfeited.

Cooperative mining, involving pooling of separate leases by
separate leaseholders, is permitted with the approval of the Secretary
of the Interior subject to restrietions against apportionment of produc-
tion or royalty to ensure thati the cooperative sgreements really are co-
cperative enterprises for the more economical and efficient utilization
of the cozl resources. They may be exempted from the acresage require-
ments by the Secretary of the Interior,
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Furthermore, a lessee who wishes to secure leases or permits
in addition to the prescribed limit of 46,080 acres in a given state may
be allowed additional acreage. He must make a showing that the addi-
tional acreage 1s necessary to 'carry on husiness economically” and that
it would be in the public interest to grant him more acreage. His appli-
cation must disclose any interest the applicant (who may he a corporation)
has in other federal o¢r nonfederal coal leases and permits within the
gtate, and the estimated cozl resérves he has within the state. Addi-
tional permits or leases, if granted, will be in multiples of 40 acres,
but not more than an additional 5120 acres. The filing of an application
for additional lands will cause those lands to be withdrawn from disposi-~
{ion under the Mineral Leasing laws uhtil a ruling on the application is
made, Public hearings azre required before the additionzal lands may be
let. The new lease may require a cash bonus higher than that reguired
for thg original lease, and/or higher rent and/or royalty, and any addi-

tional terms the Secretary may wish to impose,

Moreover, a holder of a lease may apply for a modification of
his existing lease to include contiguous coal lands or deposits if the
appropriate federal official considers such an extension to be in the
interest of both parties to the existing lease. If it is simply a mat-
ter of tacking on some odd extra land, Lhat is one thing, but if it ap-
pears that the lands sought to be included in the ﬁodification are ca-
pable of independent operation, and that there is a competitive interest

in them, those lands are supposed to be offered on a competitive basis,

If a showing is made by 2 lessee that within three vears the
deposits of coal in a given 40-acre tract covered by 28 lease will be
"exhaustied, worked out, or removed,' an additional tract may be leased,
An application must include a proposed plan of operation, method of entry,
and an esrimﬁte of recoverable reserves, Upon a determination that the

proposed additional lands constitute an acceptable leasing unit, they
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will be offered on a competitive basis and if the applicant is the suc-
cessful bidder and the new lands can practicably be operated with the
jessee's exisiing leasehold as a single mining operation, the lease may

be modified to include them.

Bonds. Under the coal leasing program in force before the

moratorium, various bonds were required of holders of federsl mining
leases, Firstl there was a 'compliance bond' to ensure compliance with
the terms of the lease, which for coal was set at $1000 minimum per
lease, or $25,000 for coverage of all leases held on a statewide basis,
or $75,000 for nationwide coverage. In addilion, pther bonds could be
required in the terms of the lease, including bonds for surface protec-
tion in strip mining operations, special bonds for work done on Forest
Service lande, bonds Lo protect the surface interesi of a holder of the
surface estate under a stock raising homestead patent, and so on. It
seems likely that the bonding requirements will be substantially in-
creased, especielly with reference to environmental protection, and that

the bond will be a substantial factor in access to federal coal lands,

Rents and Rovalties. The statutory minimum for rental of coal

land is as follows:

For the first year, not less than o £0,25 an acre

For the second vear through fifth years,
not less than (.50 an acre

For each succeeding year, not less than 1.00 an acre

Although it has apparently been {he practice in the past for the BIM to
sel rents at the statutory minimum in setting forth the terms of the

leases it offers, this need not be the case, and indeed thgre have bheen
efforte in recent years to set the rates at a higher level. This can be

expected to continue, and is especially importent when you remember that
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these terms. once set, are not adjustable for 20 years under present

law.

A rental once due bhecomes a debit to the United States, and the
United States can sue for its recovery. Rentals are credited against
royalties, which more or less eliminates the problem for producing mines

when the rents are set at the statutory minimum,

The statutory minimum for royalties on federzl coal leases is
5¢ a ton. Recent practice has apparently been to set the royalties at
a considerably higher rate, as follows:

Underground mining: 15¢ a ton for the first 10 years
17-1/2¢ a ton for the next 10 years

Surface mining: 17-1/2¢ a ton for the first 10 years
20¢ a ton for the next 10 years

In addition, geovernment offerings have been made incorperating a royalty
calculated as a percentage of the value of the mine run, again differen-
tiated according to method (strip or zuger versus deep mining). There
is nothing in the regulations to prevent this, and it seems to be a bet-
ter deal from the standpoint of the United States as lessor, especially
Iin view of the statutory 20-year period that must elapse before lease
terms can be adjusted and of the increasing price of coal. Since the
terms of 2 lease are determined by the BIM as offering agency, subject
anly to the statutory minimum, there is nothing to stop the government
from devising other methods of computing royalties such as the sliding-
scale royalties now applicable to 01l shale. Royalties could he set at
a rate inversely proportional to the sulfur content of coal as a way of
encouraging extraction of low-sulfur coazl, There are all sorts of Lhings
that might be done.: The statute eonly specifies a minimum royalty of 5
a ton, and the regulations state specifically that royalties are to be
delermined on an individual basis before a lease is issued, The regu-
lations alse require that the leases be conditioned on the payment of
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the royalty, whatever it is, on 2 minimum annual production beginning
with the sixth vear of the lease. The rovalty thus fixed may be paid,
or could be paid under the system in effect hefore the new LMU rules
come into effect in lieu ol the continuous production required statu-
torily under the lesse. But since rentals were required anyway and
could be credited against royalties, the net amount paid over the rental
on nonproducing leases under the old system often turned cut to be very
little if at all. Thus, a lessor, for payment of 2 small amount, could
held anto a2 nonproducing leasce for speculative or other purposes, The

new rules should more eflectively guarantee genuine continuous operation.

On-application by a leasehelder, the Secretary of the Interior
may determine that the subject wmine cannot be economically operated be-
cause of the royalty terms, or.he may find that further promotion of
coal recovery is desirable. In either case he is empowered under the
regulations to waive, suspend, or reduce all or part of the royvalties.
If the government finds a lessee cheating on the mine run and reporting
for rovalty purposes less than was actually mined, the lessee is liahble

te a penalty of twice the royalty on the part withheld.

Assignments and Qverriding Royalties. A federal mining lease,

or ahy part of the rights held thereunder, may be assigned or suhleased
with the prior approval of the Secretary of the Interior, provided the
assiguee, sublessee, or whoever the succeeding party in interest is meets
the requirements of ?eing capable of running the mining operation, being
in conformity with the citizenship and acreage requirements, and so on,
The arrangement between the assignor and the assignee is z matter of
private law between them, as are the arrangement between joint holders

of federal mining leases, and the mineral leasing laws do not provide a
federal common 1law to regulate the relations between parties, The su-

preme Court has held to this effect in Wallis v. Pan American Petroleum

Corp., 384 US 63 (1966). There is = requirement, however, that zan
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assignment of a coal lease not create an averriding royalty to be paid
by the sublessee to the sublessor in excess of 50 percent over the roy-
alty to be paid to the United States under the primary lease, unless it
can be shown that the sublessor has made significant improvements, which

Justify a higher rate.

Fagements. It may be that the land contained within a federal
leasehold does not communicate directly with reoads or railreads. If the
intervening land is also held by the government, it is the policy of the
BIM to grant on application an easement over the intervening public
lands, for the purpose of building a road or a rail spur or & tramway,
etc., subject to stipulations on where the road (or whatever) is ta be
built, with appropriate environmental restrietions., If the intervening
land is is in privatelhands, it is the government's policy to acquire
the easement 21 government expense and include il in the lease, the
thought being that this adds to the value of the leasehold and that this
added value will be reflected in the honus bids, As we have seen, re-
liance on honus hids to zssure that the government receives maximum or
fair economic benefit is not, nor has it been, an effective device. 1In
certain cases an easemenl will be condemned by the government. In the
cil shale leases more recently offered, for example..easements were con-
demned to make the protoiype lease sale easier. This is not ordinzry

policy, however, but it can be done.

Nondiscrimination in Employment. Federal mining leases are
subject to a reguirement of nondiscfimination in employment on grounds
of race, creed, color, or national origin, &as wall‘as various other
praovisions for the protection of mineworkers (workers musi be paid twice

a month, there are restrictions on hours worked, etc.).

Adjustment of Terms. 7The right reserved in the lease (and in

the statute) to adjust 'reasonably’ the terms of the lease after 20 years
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poses some difficuli problems, In the past the practice has been to ad-
just the terms of the lease to conform to the leases being issued at the
time oflthe adjustment. But as apﬁear likely, the terms of new leases
contain rent and royalty provisions considerably above those of the past,
and the reclamation and environment restrietions in new leases differ
drama;ically from those of 20 years ago, there may be some conflict as
the meaning of the term "'reasonable.” Before the expiration of the 20-
year term, the BLM may set forth new terms, and the lessee is deemed to
have agreed unless he files objections. If he files objections, there

may be no compromise possible.

One suggested remedy is for the government to sue for cancel-
lation, and fér the lessee io defend on the ground of illegality of the
new terms.” This seems cumbersome at best, and has not been done in the
pasl; it seems likely that in most cases administrative appeals channels
will provide an acceptable compromise. Since the Becretary is entitled
by the lease to adjust the terﬁs subjecl only to a requirement of "rea-

sonableness,” and since courts are very unwilling to find abuses of dis-
eretion or unreasonable conduct on the part of responsible officers of
government, a lessee would be'well advised in most cases to accept the
best deal he can get, and if he cannot live with it, to take adventage
of the other terms of the law that permit the Secretary to waive royal-
ties or give other indulgences if it appears that the mine cannot be run
economically otherwise. As z last resort o lessee cun apply for 5u§pen—
sion of operations or surrender his lease. It seems unlikely that the

department would impose rulnous terms on a lessee in any other than the

environmentul area, However, should a federal lessee feel that 'ruinous

*Parr. J. F., "Terms and Conditions of Federal Mining Leases,' Rocky
Mountzin Mineral Lew Foundation Institute on Federsl Mineral Leasing
{non-0il and gas), (1971).
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terms" had been impeosed in the¢ environmental area, he would be unlikely
to find relief in the courts because they would be inclined to find the

Secretary's action "rcasonable,”

4, Federal Requirements in Pricing

There exists a provision in 30 USC §187 stating:

"Bach lease shall contain., . .such. , ,provisions as
[the Secretary of the Interior] may deem necessary to
insure the sale of the production of such leased
lands to the United States and to the public at rea-
sonzble prices, for the protection of the interests
of the United States, for the preveniion of monopoly,
and for the safeguarding of the public welfare.”

So let the develbpers heware: there is a provision that can bhe used to
regulate coal prices. If it is the lease it can be used, and if it is

L

not the lease the validity of the lease 1s open to question.

C. Indian Lands

The rules governing mineral leasing on Indian lands are essentially
the same in outline as those governing mineral leasing on public lands,
but differ in several important particulars. Distinction must he made
among lands thal are tribal lands, owned by the tribe as a corporate or
gquasi-corporate unit, lands that are allotted to individual Indians, and
lands that, although held by Indians, are not subject to restrictions on

alienation by the Bureau of Indian Affairs (BIA},

Tribal lands-may be leased by the tribal council or other author-
ized represcntative of the Indian's tribe, with the approval of the
Secretary of the Interior. Indian leases may, with Llhe permission of
the Secretary of.the Interier, be negotiated separately and privately
on an individual basis. This method is coming inio ineressing favor
since it permits leasc provisions requiring, e.g., employment of Indians

in the construction of mining improvements, building of a health care
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center for Indians in the area (provisions such as this have been in-
cluded in negotiated leases in the Southwest), and so on, Concern that
the BIA is lax in representing the interests of the Indians in negoti-
ating leases is easgd wherelthe lease is negotiated by an informed and
hard bargaining representative of the tribal couneil. In such a case
the possibilities are good for the Indians to get something substantial
in return for access 1o the mineral deposits under their tribal land,
The potential developer should be aware that much may be reguired from
him, including some form of economic partnership in the production of
the mine and his doing things for the benefit ¢of the Indians, which have
no counterpart in other mineral leases, It depends, of course, on what
the negotiators for the developers and the negotiators for the Indians

decide between them.

When the negotiated lease method is not used, the terms of the
lease will be somewhat parallel to those of a regular mining lease, The
lease tract must be advertised for sale and hids taken for bonuses in
addition to the usual rents and royalties, There is a requirement, for
a 25 percent deposit in advance, tb be forfeited if the lease is dis-
approved by the Secretary of the Interior (whose agreement is required
te all Indian leases) through no fault of the lessor, The 1lzands are
held in trust for the Indians by the United States, and the United States
acts as lessor of the lands, as trustee. The Secretary may reje&t the
highest bid, if he believes it is in the interest of the Indians to do
so, The B1A takes the role ocecupied in public land leases by the Bureau

of Land Management.

Bonds mey be required in varying amounts, but these may be reduced
with the consent of the Indians if c¢ircumstances appear to warrant it
and the rights of the Indizns will be protected. The schedule is as

follows:

261



Acreage Bond

Less than 80 acres $1000
80 to 120 acres 1500
1200 to 180 acres 2000
For each additional 40 acres 500

A "statewide bond” of $15,000 may be offered, even though lands within
the offering may be Indian reservation lands which in fact extend beyond
state boundaries. Nevertheless, the bonded land may not exceed 10,240

acres. The bond may be increased when the BIA officer in charge feels

it necessary. .

The lands must be in 2 reasonably compact form, and no lease may he
offered for a tract extending more than one mile along the ocutcrop. No
operator mav hold more than 2560 acres, but a combination of leases, or
a lease in excess of the maximum, may be allowed if the Commissioner of

Indian Affairs finds it in the interest of the Indians and necessary to

permit the establishment of thermal electric power plants or other indus-

trial facilities on or near the reservation. He may insert into the
lease a regquircment of relinquishment if the facilities are net con-
structed, and may reguire advance réntal and/or minimum royalty as a

condition of the lease,

Indian leases run for 10 years, "'and as much lenger as the sub-
stances specified in the lease are produced in paying qualities.” In
time of war or national emergency, the U.S, government'reserves the
right to buy all or part.of the output of the leased land at the market

price. (There are similar provisions in public land lesses.)

Unless otherwise autherized, rents are not less than §1 per acre,
rovalties not less than 10¢ a ton of coal of the mine run, including
slack, and there is a required yearly development expenditure of not

less thanr $10 an acre. In the event of discovery of minerals in paying
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quantities, =all advance payments may be credited against stipulated roy-

alties for fhe yvear for which such advance payments have been made,

On Indian leases, lhe rent is due for the period of the lease even

if the lease has been surrendered or cancelled, Suspension of the rent

is permitted with the consent of the tribe and the Secretary of the In-
terior "'whenever during the primary term of the lease [10 years} it 1is
considered that marketing faeilities are inadequate or econcwmic condi-

tions unsatisfactory."”

Written permission is required from the U,S. Geological Survey
(USGS) to begin operations on an Indian lease. Failure to comply with
the terms of zn Indian lease or the regulations or orders of'the BIA
Superintendent or the USGS Mining'Supervisur subjects the lease to can-
cellation by the Secretary and the lessee to 2 penalty of up to S500 for
each day the lessee is in violation, The lessee gets notice and & hear-
ing by the Mining Supervisor, with a right of appeal to the Secretary,
but proceedings in federal court 2re not required as they are in an

ordinary federal mining lease.

Assignments are subjected to the requirement that the lessee’'s en-
tire interest be assigned, and not just a partial interest. In ordinary

federal leases partiel assignments sre permittied.

Leases may be surrenﬁered, subject to proceedings against the bond,
and cancelled by the Secretary of the Interior if the lessee is in vio-
lation of the terms, or cancelled on application of the lessee if a
satisfactory showing is made of provision for the protection and con-
servation-of the land. Prospecting permité are allawed, subject to the
same requirement thal no minerals may be removed except that quantity

necessary for experimental or other such work, But a prospecting permit

does nat entitle a succcessful prospector to a preference right lease.
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The regulatiens in 23 CFR Part 171, governing the. leasing of tribail
1ands for mining, may be superseded by tribal constitution, charter, or
law issued pursuant to the Indian Reorganization Act of 1934 (23 USC
$461-79), or an ordinance issued thereunder, Insofar as not superseded,
these regulations apply to all leases not privately negotiated, the val-

idity of whieh requires the approval of the Secretary of the Interior.

Allotted lands, i.e.; those that have heen allotted to individual
Indians in severalty (alone)} are let on much the szme rules, with certain
excepilions, Permission to negotiate privatefy is for 30 days only, sub-
ject to reasonable extension separately applied fer, but privately nego-
tiated leases are still subject to rejection by the Secretary and teo
being offered for competitive bids. There are slightly different rules
for disclosure by corporations who seek leases. Allotted lands are held
by individual Indians, and zltheugh they are still subject to restrictions
on alienation and the BIA is still involved to some extent in the title
to the lands, they may be passed on by inheritance, which causes some
problems if all the helrs cannot be found. The regulations provide for
procedures by which leases of allotted lands can still be aucticned even
if all the heirs cannot be located. This makes acquisition easier than
if the lands were in privﬁte hands, or were in the hands of Indians but
not subject to BIA supervision, in which case the usual complicated prob-
lem of providing clear title to lands to which all the heirs cannot be
found would apply. .The rule reguiring that assignments of leaseholds
be of the entire interest of the assignor does not apply to allotted
iands. Other than that, the rules are for all practical purposes the

same.

It should be noted that the allotments mentioned here are allotments
by the United States to individual Indians. BSuch lands are not tribal
lands. Tribal lands may also be allotted by the tribal council to

Indians within the tribal system. Such lands are not allotted lands
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for the purpose of the law, but these tribal allotmgnts may be leased by
the Indians to whom the mineral rights have been so assigned, subject to
the terms of the tribal constitution and the approval of the Secretary.
Preference. is to he given to Indian cooperative associations and indi-

vidual Indiane in making such leases.

When lands are removed from the control of the BIA and restrictions
against alienation have been removed, the lands are treated as private
lands and neither tlie Secretary of the Interior nor the BIA is involved

at all.

D. Access to 0il Shale on Public Lands

3

0Of the wofthwhile 011 shale land in the West, 10 percent is in pri-
vate hands, either because the land is just plain private land or because
it was transferred by mining patents or under old homestead laws, which
did not reserve mineral rights to the United States., Another 5 percent
may or may not have been transferred under patents granted under the
grandfather clause in the Mineral Leasing Act covering claims made under
the old mining laws before the Mineral Leasing Law came into force.
There is, and has been for mzny years, an incredibly complex debate on
the subject of these o0ld clzims, some of which do not seem to have been
made in complience with the law in force at the time. The actual result
of the dispule is not of major importance, however, since only a small
portion of the oil shale land is inveolved, If the lands return to gov-
ernment hands, they wili not be made available for leasing in any event
for a long time, as will be seen below. If they are in private hands,
either the development will be done by the owners of the patents or the

lands, or the use of them, or some interest in them will be assigned by

the pétentholder on a private law hasis,

The remaining lands are public domain lands or Indian lands. These
contain the best and vichest of the deposits., After the Mineral Leasing
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Act went into effect in 1920, there were a few leases given out in the
early 1920s, but ithese have lapsed. 1In 1930, oil shale re=zerves on pub-

lic lands were withdrawn from leasing by Executive Order No. 5327.

The section of the Mineral Leasing Act of 19203, which deals Speci;
fically with oil shale is codified as 30 USC §241, There are no regula-
tions issued under authority of this section, and the regulations that
do exist under the general suthority of the Mineral Leasing Act or other
associated statutes scarcely ever mention oil shale, There were regula-
tions initially governing o©il shale leasing, and a few leases, since
lapsed, were issued in the 19205, But when some hopeful dgvelopcrs at-
tempted to have some of the land made availabile for 1éase in the mid-

1960s, the govermment revoked the regulations, There was another at-

tempt in 1968, as Secretary Udall was lezsving officée. The Secretary,
under conflicting pressures, zgreed to accept bids for oil shale leases

around Christmas of 1968. However, all of these bids were rejected,

The next attempt was made in 1973, and this was successiul. 8Six
tracts were offered, twoe each in Colorado, Utah, and Wyoming. No one
bid on the Wyoming oil shalé. The leases in Ceolorado and Utah went for i
encrmous bonuses. Since there were no regulations covering the oil shale
leases, and since the offering of these leases was in the nature of a
prototype, the terms of these leases were also the nature of & prototype.

The terms were published in the Federal Register of November 30, 1973,

along with the order modifying the Executive Order, which had withdrawn
the o0il shale lands from the public domain. Because this was a proto-

type program, no further oil shale leases can be expected for guite =z

few years. The prototype time table is as follows:

#® Two years for gathering baseline data and
another year for producing a2 mining plan,
as required by the lease end of 1976 i

¢ Two vears for study end of 1978 —
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e Two to three years after study is approved
for huilding of plant . end of 1981

i' Two more years for production and

evaluation of results : end of 1983,
It is in the naturc of a prototype program to See how it turas out be-
fore going ahead, This means that it will be 1983 before more cil shale
leases will be offered on public lands. This prediction may, of course,
be altered by a number of factors., There may be litigation of some
sort, which will permit earlier awarding of other leases (although it
is doubtful that anyone could sue toc be awarded 2z lease to develop pub-
lic lands under withdrawal.® There is the possibility that the results
of development on private or staie lands may accelerate the date on
which a sensible decision can be made on the practicality and usefulness
of more oil shale leasing on public lands, There alsco is the peossibility
that the need or alternative domestic sources of energy may prompt this
Administration or another fto award more leases without waiting for the
results of the prototype program: Even so, with all the environmental
requirements, it will be some time before anything ¢an be accomplished

on public lands,

Since it is & prototype program, it is questionable how much gen-
eral applicztiion the terms of the four leases actually offered will have.

They take up 12 pages of small print in the Federal Register, but they

apply only to the parties involved, They are not regulaztions.

*See Boesche v, Udall, 373 U.S. 472 [1963], which holds very strongly
for the discretion of the Secretary, and effectively removed the word
"temporary in withdrawals zs a basis far forcing leases to be issued,
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E. Summary of Federal Oil Shale Leases

Although by no means exhaustive, the following summary includes
many of the prinecipal terms of the government oil shale leases awarded
in 1973. It is essential to remember that these leases were prototype
leases and were made on an ad hoc basis., There is no assurance whatever

that future federal ©il shale leases, if any, will follow these terms.

1. Acreage

The acreage is determined by the offering. There were six
leases offered, and each one was épecific 25 to the lands included within
it. The rules were only one lease to a customer, Since there are no
other federal oil shale leases being offered, the question ol acreage

restrictions has not yel come up.

2, Duration T

The leases were for terms of 20 years and for so long there-

after as production is had in paying quantities. This is to be distin-

guished from the intermediate coal lease, in that if the mine is nat in
production on the 20th anniversary the lease will lapse by its own terms.
There is a provision for readjustment after 20 years; this is done by

the government proposing changes to which the lessee is deemed to agree
if he does not object within a stated time, If he does object, 2 com-
promise is to be worked out, and if that is not possible (there are
elaborate appcal procedures) the lease can be terminated by either party !
at that time, There are provisions for suspension and earlier surrender,

but ecancellation still requires action in federal couri.

Ty
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3. Bonuses

The applicants bhid by means of offering bonuses and the leases
in fact went for millions of dollars. The bonuses were to he paid in a
first instsliment with the balance to be paid in [four equal annual in-
stallments. There ig provision, however, for crediting improvement
costs against the bohuses. Ixpenses attributable to operations on the
leased property in the fTirst three years may be credited against the
fourth installment, and credit for expenses so attributable in the first
four vears not claimed against the fourth installment may be claimed
against the fifth and final installment. After that, credifs are al-

lowed against minimum royalties, as set forth below.

4. Hents and Royalties

Rent is set at a flat 50¢ 2n acre and can be credited against
royalties for the lease year (the vear from one anniversary of the ef-

fective date of the leaSe to another). 3

The royalty scheme for oil shale leases is very complex. It
begins with a division between oil shale cbtained by mining methods as
opposed to that obfained by in situ methods., For mined oil shale, the
basic royaltf ig 12¢ a2 ton, varying up or down by 1€ a ton as the amount
of o0il recoverable from a tﬁn of pil shale varies up or down from a
baze of 30 gallons a ton, Thus, at 30 gal/ton, the basic royalty is
12¢ a ton; at 29_ga1/ton, it is 11¢; at 31 gal/ton, it is 13¢, etc. 1In
no case, however, is it allowed to go below 4¢ a ton, For oil shale
procegssed by in situ methods, the royalty is 12¢ a ton, and there is a |

very complicated formula for arriving at the proper amount.

The basic royalty is adjusted as a function of the combined

average value per barrel:-of all crude oil and crude shale o0il produced

in Colorede, Utah, and Wyoming (the three states in which leases were
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offered), As the combined average value of all this oil goes up or dewn Ty
a percentage point over the year before, the royalties are adjusted by

the =same percéntage. In this wey the royalties are tied to oil on other
leaseholds, o©il in private production, etc., in these three states, In

no case may the royalty go below 4¢ a ton.

Credits are allowed against royalties in the sixth through
tenth lease years for expenditures attributable to operations on the
lease site not claimed against bonus installments. However, if the fz-
cility is in actual production, there is no credit allowed against the

" first 310,000 annual minimum royalty,

The wminimum royalty payable oﬁ each tract is set separately
and individually in the lease offering. There is one figure for the
s§ixlh through fifteenth lease years and another for the years thereazfter.
This can be excused in whele or in part and for as long as the Secretary
decides is necessary if the expenditures necessary to meet the reclama- Ea
tion and other requirements of the regulations exceed thOSe'in the con-
templation of the parties at the time the lease was signed, There are
varigus discretionary provisﬁons allowing the Secretary to make things
easier 1f necessayy, This minimum royalty is, by its nature, pavable
whether there is production or not, but, as an incentive to get into
production early, if there is production prior to the eighth anniversary
of the lease, and the royalty payable exceeds the minimum rovalty payable
in any event as stipulated in the lease, the lessee is excused from pay-

ment of one half the royalty in excess of the ninimum.

5. Bonds

To begin with, there is a compliance hond of $20,000. Then
there is a reclamation bond, set for the first three years at $2000 an

acre for spent shale disposal sites and $500 an acre for other areas,
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and renewable at three-year intervals azt a figure to be determined by the_
lessor as necessary for reclamztion and restoration of the site. This
may be increased even during the three-year period if there is a change
in the development plan, which, in the opinion of the lessor (speaking
through the USGS Mining Supervisor), increases the risk and amount of
environmental damage. The bond may be released as to land reclaimed and
restored to the satisfaction of the government. There is a third bond
required in an amount not less than $20,000 conditioned on faithful com=~
pliance with 30 CFR Part 231 (Mine Operation Regulations) and 43 CFR
Part 23 (Reclamation), the environmental stipulaticons in the lease, and
ocbservation of all federal énvironmental etandards, the develapment plan,
and anything else which might affect the environment. This may be modi-

fied as is thought necessary. .

A development plan must he filed,.setting forth the plan for explo-
ration, development, production, processing and reclamaiion, a detailed
statement of how the lessee intends to comply with the operating and
reclamation regulations mentioned earlier, and a }equirement that the
lessee use '‘due diligence' to attain, as early as he can in light of the
environmental restrictions placed on him, production in an amount equal.
to the rate onn which -the minimum royalty stipulated in his lease is com-
puted. The USGS Mining Supervisor leoks inte the plan, holds hearings
on it, and finally, after whatever changes are necessary have been made,
approves it. It becomes the basic document; any change in the lessec's
plan of operations requires a corresponding change in the approved devel-
opment plan, etec, There is a requirement of annual reporting of oper-

ations.

6. Cther Requirements

Other provisions of the o0il shzle lease require fair employment

practices {e.g,, hours worked) nondiscrimination énd nonsegregation, and
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one which reserves to the United States the right to promulgate and en-
force orders and zuthorities pursuant to 30 USC §§187 and 189 to ensure
sale of mine output at reasonable prices, to prevent monopoly, and "to

safeguard the public welfare,"

Assignment is permitted at the option of the lessee, subject
to disapproval by the lessor only if the assignee is unqualified to hold
a lease or unable to post an adequate bond, or where the assigned or re-
tained portion would, in the opinion of the lessor, be too small to per-
mit economic development. Overriding royalties, except where improve-
ments warrant more, are limited to 25 percent over the royalty fixed in

the primary lesse.

There are provisions covering surfender and relinguishment,
dispositian of property on termination, protection of proprietary intor-
mation, and so on, Il is a very comprehensive document, noit zt all 1like
the four-page standard coal lease, It must be remembered thﬁt these are

prototype leases; future leases, if any, may be quite different.

Following the lease itself, there is a set of "'Environmentzl
Stipulations.” These consist of aboutr 15 or 16 columns of Federal
Regisier type; lhe Table of Contents is reproduced as Table 7-1 Lo give
an idea of the scope of the stipulations. The technique of envircnmental
stipulations included by reference in the lease and thus binding the les-
see dire&tly as a matter of private law is a very novel and effective

cne, which may be considered as a2 coming idea,

Land in state ownership is sold or leased accofding to the pro-
visions in the appropriate state code governing disposition of state
land. Most of the land that comprises the 01l shale and coal-fich west-
ern states was originally owned by the United States. When these states
entcercd the Union, certain of the public lands in the states were given

by the United States to the state governments, The moslt important
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Sec.

=]

General 7
{(A) Applicability of Stipulations
[B) Chanpes in Conditions
{C) Collection of Environmental Data
and Monitering Program
('} Emergency Decisions
(E) Envircomentel Briefing
(F) Construction Standards 8
{G) Housing and Welfare of Employees
{H) Posting of Stipulations und Flans
Access and Service Plans
(A) Transportation Corridor Plans 9
{B) Regulation of Public Access
(C) Existing armd Planned Rozis oned
Trails
{D} Waterbors and Breaks
{(E) Pipeline Construction Standards
{F) Pipcline Safety Standards
(G) Shut=-off Valves
(B) Pipeline Corrosion 10
(I} Electric Transmission Facilities
{J) Naztural Barriers 11
{K) Speoifications for Fences and
Cattleguards
{L} Cropssings
(M) Alfernate Routes
(N} Off-Road vVehicle Usc
Fire Prevention and Control
(&) Instruetions of the Mining
Supervisor .
{B} Liability af lecsser
Fish and Wildlife
(4} Monagement Plan
(B) Mitigation of Damage 12
(C) Big Gamc
(DY Pasting of Nolives

Table 7-1

ENVIRONMENTAL STIPULATIONS TO PROTOTYPE
FENERAL OTL SHALE LEASES

Heolth and Solcty

M
(1)

(<)

In Genernl

Complionce with Federal Heolth 13
amd S8afely Laws and Regulations

Usc of Explosives

Historic Scientific Vielucs

(A}
(B)

Cultural Invesligations 14
DiLjcets of Historic or
Scichtific Interest
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0il and Hazardous Materials

{A) Spill Contingency Plens

(B} Responsibility

{C) Reporting of Spills and Discharges
{D} BStorsge and Handling

{E) Pesticides and Herbicgides
Follution-=-Air

(A} Air Quality

(B} Dust

(C) Burning

Pollution—-Watcr

(nY Water Guality

{B} Disturbance of Exilsting Waters,
{C} Control of Waste Waters

{D) Cuts and ¥Yills

(E} Crossings
{(F) Road Surfascing Material

Pollution—fNoise

Rehabilitaticn

(A) 1n General

{B} Msanagement Plan

(C) Stubilizalion of Disturbed Arens
(D) Surface Disturbance on Site
(E} Areos of Unstable Spils

(F) Materizls ;

{GY Blopes of Cut and Fill Arces
(H) Impoundments

{I) Floond Plains

{J} Land Reclamatien

(K) Overburden

(L) Revepctation

Scenic Values

{A) OGScenic Considerations ln General
(BY Consideration of Aesthetic Values
(C) Proteetian of Landscape ’
(D) Sighs

Vegetation

(i} iIn General .

{2) Timber

{3) Clecaring and Siripping

Waste Disposal

(A} Mine Waste

{B) Other Disposal Areas

(C) Disposal of Solid und Liguid Wastes
(D) Impoundment of Wnter

(E) Slurry Wastec Dispasal



portions of these grants are the so-called school sections, Land was
divided into reclangular divisions by the pubilic lend surveys, and such
g division six miles by six miles (36 sq mi) is called a township, Each
of these townships is subdivided inteo 36 sections of one square nile
(640 acres), and numbered consecutively. Of the sections in each town-
ship, if wasg the practice in these areas to allocatle to the new states
seclions 16 and 36, 6r two square miles in éach 36, to provide revenlue
for the suppori of Llhe state school system. These are tﬂe school sec-
tions; they comprise a major porfioh of the state lands in these states,
(ﬁo such sy¥stem, of course, existed in coal-rich West Virginia, which

is not a public land state, but which was formed from Virginia during
the Civil War,) 'The adminiztration of these and other public lands in
‘.'the states are under the jurisdiction of State Boards and Land Commis-

sioners {(there -are various local practices), who have Lhe authority under

certain restrictions to lease state lands for mineral purposes,

F. Sfate Lands
1. Colorado

The disposition and control of state lands in Colorado is vested
by the state constitution in the State Board of Land Commissioners, who
have the right to sell, lease, or otherwise dispose of state lands,
whether derived from the school sections or not., It has been the policy
in Colorado since 1911 not to sell mineral rights {0 state lands, but to

malie them avallable only through lease.

Coal, The rules for leasing slate cozl lands are as foliows.
Prospecting is permittedlonly with the approval of the Board. Leases
are issued by the Board on application, and the Board may, of course,
reject any application_ The fegulations specify that leases are to be

issued only ''in the name of one party’ unless there is z specific
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provision of joint tenancy with right of survivorship. While on the
face of it, this might raise a gquestion as to the eligibility of asso-
ciations and corporations, the statutes make regular reference to such

organizations.

Leases are let in 40-acre units. The amount of acreage to be
included in a single lease is subject to limitation by the Board, but
there is no limitetion on the number of leases that any one party can
hold, If the surface iIs already leased (for grazing purposes, for ex-

ample), the Beard can, and often does, cancel that surface lease.

Leases usually run for ten years, subject to renewal; renewal
is at the option of the Board and is not a right. If, hoﬁever, a mine
is in continucus production (by which is mezant production not interrupted
for more than six months at a time without an extension granted by the
Board), the lease is continued in force as long as there is continuous
production. Thus, in contrast io the federal systém, if a mine is ac-
tually producing, the lease will continue in force but if not it will

lapse,

Rentals are set at $1 an acre, yearly, and unlike the federal

system, rentals are not credited against royaliies.

There is a statutery minimum royalty of 15¢ 2 ton, a ton being
defined as 27 cubic feet of coal. Royalties by statute may be adjusted
after Five years if the royalty is on a fixed (i.e., not a percentage)
‘basis. 1In practice, however, royalties are now set at 15¢ an acre or
5 percent of the value of the mine run, whichever iz greater, so the
opportunity for adjustment after five vears is not used. The opportunity
comes at the expiration of the lease. There is provision for the setting
of minimum royalties due, but if in the year following one exceeds one's

minimum, one's payment of royalty for this year over that due on actual
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production may be credited against one's excess royalty payment for the

next vear,

There is an interesting wrinkle in the statute, interesting
for the purposes of the synthetic fuels study. The 13¢ a ton statutory
minimum has a statutory exception, If the coal is Lo be used for the
productien of chemicals, or synthetic fuels, or power at the plant of
operation, and not le=ss than 250,000 tons z year are mined, the Board is
permitted to set the royalties at 5¢ a ton instead of 15¢., (If fewer
than 250,000 téns a year are mined, the reduced statutory minimum does

not apply.) 1In practice, this provision is not used.

The Land Commissioners reguire a $2000 bond for the protection
of the personal property of the surface owner {cow killed by a truck,
etc,). The major bond, and it can be quite substantial, for the protec-
tion of the land itself is required by the Depariment of Natural Re-

sources' Division of Mines.

Assignments are permitﬁed with the approval of the Board, which

will then issue an assignment lease to the assignee.
Surrender is permitted in wholé or in part,

0il Shale. There is no oil shale to speak of in Celorado state
lands, There is apparently a little in Moffatt County, but it is of such
low grade that it is not worth ;onsidering cormercially. The Piceanse
Valley, one of the world's ﬁajnr 0il shale deposits, 1s in hio Blanco
and Garfield countjés, and there is 0il shale in Mesa, Delta, Montrose,
and Gunnison counties as well, but unfortunately for the state of Colo-
rado at the time of statehood this land was part of the Ute Indian Res-
ervation and su no school sections were granted the stztes in this area,
but other, so-called "iﬁdemnity” lands in other parts of the state were

granted instead, The result is that '"The State of Colorade doesn’t own
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an inch of oil shale.' As 2 conseguence, there is no state oil shale

leasing policy or program whatever.

Since the public lands in Colorado are vested in the Board of
Land Commissioners by provision of the state constitution and since in
theory they can sell whatever they like, there is a provision in thé law
to get around this. If it appears that certain state lands that have
"unigue econonmic or envirbnmental value for the public” are, becesuse of
their control by the Board of Land Commissioners (which is now uan agency
of the State Department of Natural Resources), subject to sale, the
Directeor of the Department of Natural Resources may acquire these lands

from the Board by condemnation via an intricate interagency transazction.

2. Montana

Coal leasing in Montana has been under a moratorium since 1971,
according to the Mineral Leasing Bureau of the Department of State Lands.
The Montana legislature is presently considering new legislation on coal
leasing, =znd until that process is completed there will be no new regu-

lations issued.

The o0ld statute {(the one presently in force but not being used)
provides that the State Board of Land Commissioners be in charge of the
leasing of Montana state lands or mineral estates however acquired, that
leases have a maximum length of 20 years, and that royalties be individu-
41lly seti by mine depending on loczl conditions but in no event to he less

than 12-1/2¢ a ton.

*Tom Bretz: Colorado State Beoard of Land Commissioners.
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