agencies will keep the inventory accurate, The rebuttal is, of cou;se,

that everything is still in favor of the federal government.

Despite such criticism, some action te reduce the uncertainty
of the dimension of federal {(and Indian) watcf rights would be welcomed
hy alt concerned., The status guo is simply unacceptable. As a first
step, fheﬁ, this proposed legislatioh could serve to gef_;he guantifica-
tion process_underway, and other lingering points of controversy--such as
the issue of compensation--could be addressed at a later time in the proc-

ess. Investors in energy development would have some sense of'stébility

in their decision making for the first time since the Arizona v. California

decision of 1963,

8, The Mexican Treaty of 1944

Unquantified federal (and Indian) wate: rights act as a desta-
bilizing iniluence bn the western water-for-energy picture. Thé major
destabilizing factor ig the uncertainty of the amounts which might sud-
denly--or someday--be demanded.  There is one instance in which the
amount is gquantified--the obligation to provide water 1.5 million acre-ft
per year® to Mexico under the treaty of 1944.°7 As an international
treaty obligation, the pledge occupieé a special place in both interna-

tional and U,S., domestic law.

Treaties are made by the President, with the "advieec and con- '

sent” of the Senate,®® and, together with the Constitution and the laws

*In addition, "...in any year in which there shall exist in the river
water in excess of that necessary to satisfy the requirements of the
United States and the guaranteed guantity of 1,300,000 acre-feet,.,the
Inited States...[will attempt] to supply additional guantities of water...
up to a maximum of 1,700,000 acre-feet...,. (Reference 37, Article 13).
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of the United States, they stand as 'the Supreme Law of the Land,''S%
Treaties, therefore, are superordinate to actions taken by the states
individually or collectively: -
It 15 the necessary result oI the explicit declarations of
the Federal Constitition...that where therc is a conflict
between a ireaty and the provisions of a state constitution’
or of a state statute,,.the treaty will control. Its-pro-

visions supersede and render nugatory all eonflicting pro-
. visions in the laws or constitutions of any state.?®

This means that before z state can allocate "its" waters, or before a
coﬁpaét bheiween two cr more states ecan alldcate the water of shared
watEfcourées: proﬁision must be made for deducting water amounts prom-
ised by treaty by the federal government, This is acknowledged in the
Upper Colorado River Basin Compact:

Nothing in this Compact shall be consirued as,..affecting
the obligations ¢f the United States of America under the

Treaty with the United Mexican States....?* _ —

Thus, the 1.5 million acre-ft promised to Mexico is to be deducted from

the Colorado River flow for any given year before allocating the remainder

via the pertinent compacts.

It has not been decided how the obligation is to be borne he-
tween the Uppef Basin states and the Lower Basin states~-in particular,
whethér or nol the lLower Basin Lributaries should be taken into accoﬁnt‘
in computing the amount of surplus which, under the Celerado River Com-
pact, is to be used for meeting the treéty commitment, If the Lower
Basin tributaries share the burden, it would lessen the Upper Basin's
share of the treaty obligation, thereby making available more Upper

Baszin water for oil shale development {(or other) puUrposes.

.

In the drawn-out treaty negotiations, the original offer of
the United States 1in 1929 was for one;half of the 1.5 million acre—it,

which was the amount used for irrigation and domestic¢ purposes by Mexico
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a2 However, the treaty covers three

from the Colorado River in 1928,
rivérs: the Colorado River, the Rio Grande, and the Tijuana River. It
is said that powerful political forces in Texas, desirous of getting a
maximum amount of Rio Grande water for Texas agriculture, effectively
bartered away extra’ Colorado River water to get additional Rio Grande
water under the treaty.”™ The result is that the United States, contrib-
uting approximately 30 percent of the flow of the Rio Grande, under the
treaty takes about 50 percent, while Mexico, contributing virtually
nothing to the flow of the Colorado, takes roughly 10 percent of the
average annual flow of the Colorado River. From a guantity standpoint,

considering these two major rivers, the figures are shown in Table 19-2,

Tahle 19-2

FLOWS AND ALLOCATIONS IN THE COLORADO RIVER
AND THE RIO GRANDE
(million acre-It)

Approx. u.s, Mexican U.s. Mexican
Yearly Contri- Contri- Allo- Allo-
River Flow bution bution * cation ~ cation
Colorada i3 15 0 13.5 1.5
Rio Grande 2 0,67 1,33 1.0 1.0

Thus, Lhe United States contributes a total of 15.67 million acre-ft per

vear and receives 14.5 million acre-ft in allocations, while Mexico

%45 a matter of interest, from Ft. Quitman, Texas, to the Gulf of Mexico,
70 percent ot the Rio Grande's water originates in Mexico (Reference 42,
p. 379). .
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contributes 1,33 million acre-f{ per yvear and receives 2.5 million o

acre-ft por vear. .

Although the Colorado River will soon be overallocated from
the U.S, standpoint alone, it is practieally impossible that aﬁy dip~
1oﬁatic adjustments will be made to the amounts of those obligations,
In the first place, the parties have come¢ to rely on the provisions of
the treaty; for example, Mexico uses its Colorado River water to irri-
gate'450,000 acres in the Mexicali Valley, a field cultivation valued at
s200 million.ga Second, now that Mexico has discovered significant guan-

tities of oil, there will be a desire in Washington to preserve access

to this 0il as a hedge against future Arab fand other) embargoes.,

Recent action in Washington reinforces this good faith commit-~
ment, In the Colorado River Basin Project Act,®® Congress addressed the
issue of projected water shortages, specifically mentioning the augmen-
tatioh possibilities of desalination, weather modification (mountain o
snowpack augmentation) and interbasin transfers. With respect to such
augmentation, Congress declarcd that

The satisfaétion of the requirement of the Mexican Water

Treaty from-the Colorade River constitutes a national

obligntion which shall be the first obligation of any
wdiler augmentation project...,authorired by Congress.*

5ti11l further evidence of the national commitment followed
Mexican complaints about the poor quality of the water it was receiving.
After discussions were held at the head-of-state level ‘and lower dip-

24

lomatic levels, Congress passed a law™" aimed at decreasing the salinity

*The figure used in the Act is 2.5 million acre~ft which represents the
1.5 million acre-ft Treaty obligation plus 1.0 million acre-ft for cal-
culated Basin losses in éupplying the Treaty amount at the beorder (Ref-
erence 42, Section 202), T
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of the Colorado River so that the quality of the water received by Mexico
will be equal to (or better than) that found in the lower main stem of

X S
the river.

Both of these itreaty-related actions have implications for the
water—fotr-energy picture. With respect to augmentation, whatever water
quantities are provided will be a dividénd; the extra water wili be a
"bonanza' addition to the river's total flow while the amount dedicated
to meeting the Mexican Treaty obligation will remain constant¥ fhe net
increase represents additional water for energy development {or other)
purposes. With respect to the water quality issue, until the desalina-
tion plant provided for in the legislation is built and comes.on-line,
low-gsalinity water is to be released upstream at federal water storage
locations te dilute the high-salinity water heading for the border.
Water for dilution will come 'off the top”' of the available water supply
of the Colorado system as a federal oblipation--reducing the net amount

available for allucation under the compacti and state law formulas,

9, The Federal Government as a Disburser of Water

The Reclamation Act of 1902°° provided authority and funding
for the construction of storage and diversion facilities to provide water
for irrigating semiarid lands, thereby 'reclaiming’ the lands from their
near-desert condition, Later amendments broadened the uses to which thg
water could be put, such as municipal and industrial uses, and provided
for production and sale of eclectrical energy in conjunction with recla-

mation projects,*®

*This diplomatic and political action made moot the legal guestion of
whelber or not the 1944 treaty uddressed the issue of water gquality.
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In 1967, the Bureau of Reclamation of the Department of the
Interior initiated a pregram under which it planned to sell water from
the Boysen* and Yellowtaill Reservoirs to industrial users for industrial

purposes, Table 19-3 shows the status of these industrial water sales.

On Oétober 16, 1973, the Environmental Defense Fund ﬁnd others
filed suit in U,S. District Court in Billings, Montana, to declare the
_watqucoﬁtracts null and void snd to put & halt to the industrial water

ﬁarketing progrém. Defendants in the original lawsuit included the

Secretary of the Infefior, the Army Corps of Engineers; the Commissioner
0 the Bureau of ﬁeclamation, and ofhers. The suit has been amendéd and
parties to the suit have beenfadded, but basically the stage is set for

@ probable trial in late 1873,
The plaintiffs maintain, inter alia, that®’

¢ Both Boysen and Yellowtail Reservoirs were authorized by
Congress for the exclusive purposes of providing water
for agricultural irrigation, hydroelectric power, flood
control, silt control, and supplementation of stream
flows, '

& Defendants have failed to provide water for agricultural
irrigation purpeses from these reservoirs,

¢ Defendants plan to sell to industry 697,000 acre-ft of
water annually from Yellowtail which exceeds its usable
storage capacity,

*the Boysen Reservoir is in Wyoming on the Wind River, a tributary to
the Bighorn and Yellowstone Hivers. Completed in 1952 by the Bureau
of Reclamation, it has a total capacity of 952,400 acre-ft of water,
of which 349,900 is usable.
tThe Yellowtail Reservoir lies on the border betwecen Wyoming and Montana
on the Bighorn River, This Bureau of Reclamation project was completed
in 1967, and has a capacity of 1,375,000 acre~-ft of water of which
613,700 is usable.
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Defendants have alsc received applieations from indus-
trial firms and other nonagricultural entitics for water
option contracts covering an additional 1,281,000 acre-ft
of water.per year as follows:

Acre-ft To Be Diverted From
431,000 Yellowtail and Boysen Reservoirs
630,000 Unspeqified locations on Wind-Bighorn-

Yellowstone River System

' 220,000 DPowder River

1,281,000 Total Additional Applications

Other major appropriations of water from the Yellowstone
River and tributaries have been made by industry, without
recourse to the U.S, Goveinmcnt, totalling in excess of
1,000,000 acre-ft of water per year,

In violation of federal law, defendants have not deter-
mined rights of existing water users; determined future
agricultural water needs in the region; determined avail-
ability of alternative water supplics; required indus-
trial water users to cmploy best available water conser—
vation techniques; analyzed alternative sources of energy
supply; or adequately analyzed any alternative course of
action other than maximum U.S. Government proﬁdtion and
subsidy of maximum private industrial and energy
development.

The averments continue, but the point is very clear: is this
5ction ol the part of executive agenecies of the U.S. Government EEEIE
vires, i.,e,, is it in fact not authorized by, or e%en in derogation of,
laws passed by Congress? The gquestion in the Yellowstone Basin will be
answered by the District Court (and the Appeals Courts), but a look at

congressional intent in the Colorado River Basin is enlightening,

The Colorado River Basin Preject Act of 1968, which authorized

the Central Arizona Project, states that: '
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,.Llong-term contracts relating to irrigation water supply
shall provide that water made available thereunder may be
made available by the Secretary [of the Interior] for
muhicipal or 1ndustrial purposes, ...*®

The legislative history of the Act elaborates on this section:

The provision for conversion of irrigation water supply to
municipal and industrial uses was ineluded so that it would
Be'possible to progressively increase the amount of water
available for municipal and industrizl supply as the needs
for these uses increase,*®

It is particularly interesting that this inclination on the
part of the Congress toward.municipal and industriai uses took place
five yvears before there was an energy crisis.” 1t is very likelyv that
Congfess will observe the above-described litigation in the Yellowstonse
River Basin. If the ultimate outcome of the suit supportslthe principal
argument of the plaintiffs--that the secope ol the original aulhorizing
legislatien, dating back to 1903, does not provide for industfial use of
reclamation water--Congress ney moeve guickly to amend that legislation
g0 that water for energy development is available from the Hoysem and
Yellowtail storage projects. However, at that juneture Congress will
have to deal with the other value-laden issues in the suit, This will
reguire an open discussion, at the national level, of the tradeaffs
between agriculture and energy development for this pristine but increas-

ingly visible region,

Another reclamation-related issue is the degree to which the
federal reclamation scheme operates in respect of the laws of the state
in which the project is located. Section 8 of the Reclamatién Act of
1902%Y provides:

That nothing in this ac£ shall be construed as affecting

or intended to affect or to in any way interfere with the

laws of any State or Territory relating to the eontrel,
appropriation, use, or distribution of water used in
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irrigation, or in any vested right acquired thereunder, -
and the Secretary of the Interior, in carrying cut the E
provisions of this act, shall proceed in confeormity

with such laws,...

As clear as this language may appear, the courts have inter-
preted it in recent years in a way that gives great flexibility to fed-

eral action. Thus, in Ivanhoe Irrigation Distriet v, McCracken®! the

U.8. Supreme Court sazid, in regard to Section 8 of the Act:.

It merely requires the United States to comply with
state law when, in the counstLruction and operation of

a reclamation project, it becomes Hecessary Ifor it to
acquire water rights or vested interests therein.*

In addition, in City of Fresno v. California®® the Court said:

The effect of Section 8,..is to leave to state law the
definition of the property interests, if any, for'which
compensation must be made [under the federal govern-

ment's constitutional obligation to compensate for the

o

e

taking of property.]’

The sum of these two cases would indicate that Section 8 applies only to
the acquisition of waters for a reclamation project in a given state and
not to the distribution of those waters. In the landmark case of Arizona

v, California, the Court again considered the effect of Section 8 and

affirmed the concept that state law can have no control over the issue of

reclamation water distribution:

:Where Congress has| undertaken a comprehensive proiect
for the improvement of a great river and for the orderly
and beneficial distribution of water, thcre is no room
for inconsistent state laws....

*Reference 21, p. 291, .
TReference 52, p. 630, o~
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The Court went on tn say that no water could be had under the Boulder
Canyon Projeet other than through contract with the federal government s

designated agent, the Secretary of the Interjor.

If Section 8 of the Reclamation Act leaves only the acquisition
of watgr for reclamation projects to state law, it is an open question as
to the interplay of federal water rights under the navigation servitude
and the reservatioh doctrine vis-atvis the Section 8 provisions. In an
analysis of the broad federal power over water, developed earlier in this
paper, it was concluded that the federal power to acquire water was vir—l
tually unlimited. If that is the case, the combined powers of aéquisifion
and distribution would appear completely vested in the Congress. A major
problem is that this result has becn reached in piecemeal fashion through

21

judicial decisions culminating in Arizona v, California, Juxtaposing

the Boysen/Yellowtailland Boulder Canyeon situations, it may evolve that
_the Supreme Court will be constrained to find different national purposes
for different major river basins--the encourazgement of cnergy development
in the Colorado River Basin but not in the Yellowstone Basin. All of

- this calls for clarification and positive statements by the Congress on

the "details' of our unstated national energy policy.
gy 3

10, Tndian Claims to Western Water

a, The Proublemn

4 factor in the quest of wafbr for energy development in
the West is the ultimate water demand likely to be made by the many
" Tndian reservations through or near to which flow watercourses feeding
the Yellowstone and Colorado Rivers (Figure 19-1); A sericus problem

does exist as shown by the following situation,

In February 1973, John Love Enterprises received a permit

from the state of Wyoming to construct a $4.3 million water reservoir
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FIGURE

19-1.

INDIAN RESERVATIONS IN THE COAL- AND
OIL~-SHALE~RICH REGIONS OF THE WEST
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and pipeline faeility for industrial and commercial purposes in the
Powder Miver Basin, The amount of water was 42,300 acre-it to be drawn
from the LittlelBig Horn River, which feeds thé Bighorn River and thencce
the Yellowstone. The Crow Indians of Montana, tbrbugh whose reservation
the Little Big Horn flows, have protested the proposed appropriation
through an aunnouncement published in several newspapers (Figure 19-2),
The Indians warned that ''.,,the Crow Tribe has paramount rights to the
water of the Little Big Horn River and all other rivers and streams orvr
other bodies of water which flow through or exist upon the Crow Indian
Resegrvation, Montana, ™2 The announcement went on to say that anyone
negotiating for water from the proposed project would do so "at their
own risk” (Figure 19-2). In other words, mere‘compliance with state law
might not be enough for Jehn Love Enterprises to be assured of the water

right it sought.

: There 1s ample authority for the position taken by the
Indjans, as will be demonstrated. The basic guestions in an analysis

of Indian watcer rights are threefold:

® What is the theory on which the rights are based?

® What is the measure oI ilhe right? (i.e., the quan-
tity of water).

% What is the relationship of the Indian rights te
water rights administered under state law?

b. Theory of Indian Water Rights

The Key to Indizn water rights is a 1908 U.8. Supreme
Court case, which prndﬂced what is widely known as the 'Winters Doc-

. ryt
trine.''!

The facts of the case reveal a dispute between Indians of the
Furt Belknap Reservalion and non-Indian appropriators of waters of Lhe
Milk River, a nonnavigable Montana waterway. The Fort Belknap Reserva-

tion was created in 1888 by & ireaty between Lhe Indians and the United
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PUBLIC NOTICE

Re: Paramount Rights of the Crow Tribe of Indians to

the Waters of the Little Big Horn River
To Whom 3t May Concern:

The Crow Tribe Woter Resources Commission cf the Crew Indian Reservation, Montans, has
learned that one John Love, who moy be acting tor himself or as an agent for an orgenization
known s John Leve Enterprises, hos obtained fram the State of Wyoming permits for diversion of
waters from the Little Biy Hom River and sther streams for creation of a raservoir in Wyoming,
The Tribe has reason to beiieve that Mr. Love has been and is negotioting with certoin porties For
the prospective sale of waters fram this planncd reservoir, 14 is even reparted that he intends 1o bring
these wolers hack ento the Crow Reservafion fcr industrial ond other purposes there.

1

You are hereby odrised that the Crow Tribe has peramount rights to the woter of the Little
Big Horn River and oll other rivers and streams or othes bodres of water which flow through ar enist
epon the Crow Indien Reservation, Montana The Tribe has held these water rights by virtue of its
obariginal title ta the londs of the Reservation and beyond, as well as by virtue of the Treaty of
May 7, 1868, with the United Srates government, 15 Siot. 649.51, You should ba aware that federal
courts has comsistentfy held thot these and sther Indian woter rights apply not only to prasent
but aiso future tribal neads and uses, of any varety, on the Resesvation.

The Tribe, with the assisfance of expert water enginesrs and officials of the United Stofes
government, hay been seriously engaged w the devalopment of plans for construction of its own
reservair entirely within the Reservaticn. The reservoir wonld be created by diversion of waters frem
tha Little Big Homn River.

In view ot the Tribe's aboriginal, paremount rights to the woters of the Little Big Horn River
ond the exisfing plans for use of the some 0 the ereation of a tribal reservoir, it is evident that any
efforts by Mr. Love, or dnyone else, to divert the waters of this river upstreaen for any purpose
constitute o clear violation of tribal water rights  Moreover, the Crow Tribe will not permit any
waters diverted from the Little Big Horn River without teal permission to be brought back on the
Crow Reservotion.

A tetter trom the Directar of the Office of Indian Weter Rights, Unitad States Dupartment
of Interior, makas clear, the federal government intends ko toke any necessary legal action, includ-
ing suits in federal court, Eo protect tribal water rights. Therefare, the government can be expected
to enjoin any etforts to divert waters of the Little Big Horn Rirer upstream frem the Crow Revervo-
tion. The government or the Craw Tribe might well seek money domages For nny injuries,or violgtiens
al its rights in this connection.

You are advised that any interests negotiating with r. Love, or any other perties other than
the Crow Tribe, do soat their own nisk. If you hind yourself in such o situarion at present, you are
urged to immediately contact the Cifice of Indian Warter Rights, Bureou of Indian Affairs, United
Siates Department of the Interr, Washington, 0. €. 20242: or the Crow Tribe, Crow Agency, Mon-
tana, 59022, Telephons (405: €38.2671; or the tnbal attorneys, Wilkinson, Cragun & Barker, 1735
Hew York Avenue, MW, Washington, D. € 20006, Telephone (202) §33-9800,

incerely,
David Stewart, Choirman
Crow Tribal Copncil

Baniel C, Old Elk, Chairman

Crow Tribal Water Resources Commission
Crow Indian Resereaticn

Crow Agency, Montano 59022

Faid Advartisemant

FIGURE [9-2. CROW INDIAN NEWSPAPER ANNOUNCEMENT
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Stateé. Subsequent to the tfeaty, and before the Indians put the water
to use, Winters and other non-Indians, at a point upsiream from the res-
ervation, diverted the waters of the Milk River for their own use. - The
United States, zs trustee and oh behalf of the aggrieved Indians, filed

suit teo enjoin the upstreawm appropriations,

The Court held that, although not-explicifly mentioned in
the.docuﬁents creating the Fort Belknap Réservation, there existed an
imﬁlied reservation of rights to the use of wuters that rise on, traverse,
or bﬁrder on'fhe Indian land, with a'priority dating from the time of
creation of the reseryation by treaty. The language of the Court has led
to two interpretations of the source of the right, One line of reasoning
argues that with regard to Indian reservations created by treaty,* water
rights were retained by the Indians at the time the treaty was made..
Furthermore, =0 the reasconing goes, the documents were silent onlthe ques-
tion because there was no intent on the part of the Indians to transfer
the water rights,* ~The alternative view (and apparently the view of most
legal writcrs) holds that the water rights were in faet transferred, but
that the federal government, under its own powers, "reserved” an amount
of water from proximate streams to support an agricultural existence for

17 in which the Court

the Indians. In the case of Arizona v. California,

approved water allocations to various Colerade River Basin Indian reser-

"

vations, the Court alluded to ,..the broad pdéwers of the United States

. *Bome Indian reservations were created by Executive Crder and Act of
Congress, For example, the Northern Chevenne Reservation was created
by Executive Order on November 26, 1884, The Fort Peck Reservation was
created by Acet of Congress on ¥May 1, 1888,

+"...{T)he treaty (in Winters) was not a granl of rights tc the Indians,
but a grant of rights from them~a reservation of those not granted,"
(Reference 53) .
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to regulate navigable waters under the Commerce Clause and to regulate
governﬁent lands under Act 4, Bection 3 of the Constitution,'®%* The
Court stated that Winters was good law, and that as the United States
government did in that casc it did here--reserve ﬁater rights for the
Indians effective as gf the time the Indian reservﬁtions were created,
The eourt did not directly answer the question of the source of the water
right itself {(i.e., aboriginal rights, reservgd by the Indians and there-
fore reserved by the federal government versus rights reserved by the
federal government as & government gesture to enable the purposes of the
Indian enclaves to be fulfilled), To this datelthe issue has not bheen

directly litigated.

Nevertheless, whatever the socurce of the right, case law
and legal scholars are in agreement that there is an Indian water right
associated with each reservation, and the priority of that right is at

least as old as the reservation itself.

e "

[

¢c. . Measurement of Indian Water Rights

The measurement of the right is related to which of the

ahove sources the gourts eventually recognize. In Arizona v. Cali-

2l the L.S. Supreme Court was dealing with Indian reservations

férnia,
located on the "hot, scorching sands’ of the lower Colorade River Basin.
The Court held that the amount of water reserved is to be measured by
the irrigable acreage of the Indian reservations, The National Wa%er
Commission points out that this may be acceptable for reservations on
which farming and ranching are expected to take placge, but that other

reservations better suited for other types of occupations (e.g:, hunting,

fishing) may have water rights measured by different formulas.® In

7 The

Winters,1 the Court asked the following rhetorical guestion:
Indians had command of the lands and the waters--command cof all their

beneficial use, whether kept for hunting, and grazing roving herds of
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gtock, or turned to agriculture and the arts of civilization., Did they
give up all this?" Even under the restrictive view of the measurement of
Indian water rights, the phrase 'command of the...waters...(which might

be) turned to...the arts of civilization..,” indicates that onc possible

measurement for reservations located in the coal and oil shale areas is
an amount of water necessary for development of these industries, The
view that Indian water rights are aboriginal and are to be used as the
Indians desire, would certainly allow for the use of the water rights for
energy development.57 Remaining untested is the freedom with which these
water rights could be sold for use at a greater distance from Lthe reser-
vation and whether such marketing constitutes an acceptable use of the

water rights.

d. Retation of Indian Water Rights to Water Rights Adminis-
téred Under State Law

Unfortunately for the states, no matter which "source”
theory is propounded, Indian water righis are not subject to control
under =tate zllocation systems. if the rights are éeen as flowing from
Indian treaties with the United States, the treaties take precedence over
state law under the supremacy clause of the U.S5, Constitution.Z® Thé
supremacy clause applies with equal force to remove the water rights
from state jurisdiction where the rights stem from congressional and
executive authoritative action., Thus, state laws regarding acquisition,
vesting, priority, preference, and transfer of water rights have no ap-

plicability to Indian water rights.

Indian rights are similarly a thing apart from interstate
compacts governing distribution of the water in interstate watercourses.
The Yellowstone River Compact provides that "Nothing contained in this
Compaect shall be so construed or interpreted as to affect adversely any
rights to the use ﬁf the waters of the Yellowstone River and its Tribu-

taries owned by or for Indians, Indian Tribes, and their Reservations,”>~
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Bnth the Colorado River Cnmpactso and the Upper Colorado River Basin —
Compact41 exclude Indian water rights from their c¢onsideration; that is,
they are dividing up water lefi after Indian (and other federzlly pro-

tected) water rights are deducted from the respective river's total flow.

e. 3cope of the Problem

Returning to the original problem of John Love Enter-
prises, it perhaps is clear just how copen-ended the rights of the Crow
Indians are. The Crow Reservation was formed by the Treaty of May 7,
1868, At best, only'holders nf vested rights prior to that date can be
sanguine ahout the sanetity of their rights. State-approved water rights
with a later date are subject to being denied by the higher priority of

the Indian rights--znd no compensation would be paid,

The 0il shale region is just as vulnerable, The rights

21

adjudicated in the case of Arizona v, California amounted to 1 million —

acre-ft of water; A look at the number of Indian reservations on the
Colorado River or on tributaries of the Colorado is instruétive. With
the exceptions of those noted, water guantities demanded and-ultimately
adjudicated for these reser?atibns remain to he determined. Whatever
the amounts, the water will come off the top of the available water in
the Colarado River Basin, cutting down on the amounts remaining to the
~states for alloecation for agricultuf&l, energy development, municipal,

recreational, and other uses,
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Tributary

Green River

Kanab River

San Juan River

Liittle Colorado River

Gila River

Colorado River

Vs

f. Congclusions

Indian BReservation

Uintah
Quray

Kaibab

Ute Mountain
Southern Ute
Jicarilla
Navajo

Hopi
Zuni (via Zuni River)

S8an Carlos .
Fort Apache (via Salt River)
Salt River {(via Salt River)
Ft. MecDowell (via Salt River)
Gila River ‘

Papago

Hualapai
Forti Mojave
Chemehuevi*
Colorado River
Ft. Yuma™
Cocopah*

*

*

The open-ended nature of Indian water rights is unaccept-

able to all concerned.

As one obhserver has noted:

This uncertainty is not good for Indians; it is

noet good for non-Indians.

It gives neither Indians

nor non-Indians a clear title, and leaves as the
source of Indian water rights a conglomerate mass
of unconstrued ireaties, agreements and executive

*The total of these eniries were adjudicated at 1,000,000 acre-ft in

Arizona v, Calj.i*‘ornia.z1
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orders. Indizns occupy thousands of square miles

in the Western states...The time for an orderly
procedure which will end the Indian water right

chaovs has long passed.6

The National Water Commission believes that an across-the-beard adjudi-

i

cation is not necessary. Instead, the Commission calls for the fol-

lowing:®®

Inventory of existing Indian water uses (to be
placed in state records for informational
purposes).

Quantification of water necessary to aeccomplish
a sound economic development plan for each res-
ervation (responsibility to rest with the Secre-
tary of the Interior}.

Quantification of rights wherever a non-Indian
project is planned for a basin in which there
igs an Indian reservation {e.g., the John Love-
Crow Indian situation).

When Indian rights are exercised in a basin whose water

is completely appropriated, the Commission recommends that the Indians

get the water, and that the persons who lose the water be compensated

by the federal government as follows:®

3

No compensation for projects developed after
June 3, 1963, the date of the Arizona v.
California, {(Presumably, this case put the
water developer on notice regarding Indian water
rights.)

Where possible, the federal government will
provide substitute water from its own water
rights,

No compensation when developer had actuai notice
of a conflicting Indian claim at the time of
development,

No compensation for values created by federal
subsidy.
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Because the Yellowstone and Colorado Basins are virtually
closed to further appropriaztions (especially the Colorado), it would
seem that complete adjudication of Indian water rights in these regions

would be desirable to create some certainty for future decisions.

C. Interstate Allocation of Water

1. Allocation by the Court

When a river flows across the boundaries of twe states, or
forms the boundary bhetween two states, disputes can arisc over the proper
use of the waters by each of those states. When a case or controversy

exists bhetween two states, the U.S, Constitution provides that the U,S5,

*

Supreme Court shall have original jurisdiction. This means that in

such disputes the Supreme Court acts as a trial court, determining not

only the law but resclving questions of fact as well,

A good example is the U,S5. Supreme Court case of Wyoming v.

g4 B85

Colorado. Wyoming sued Ceolorado, and two Colourado cerporations,

to prevent a proposed diversion from their natural basins of the waters
of the laramie River, a nonnavigable interstate stream rising inh Color-

ado and flowing into Wyoming, Colorado maintained ihat it could dispose

of all the waters within its borders. The Court held otherwise:5°

The contention of Colorado that she as a state rightfully
nay divert and use, as she may choose, the waters flowing
within her boundaries in this interstate stream; regard-
less of any prejudice that this may work to others having
rights in the stream below her boundary, cannot be main-
tained, The river throughout its course in both states
ig but a single stream, wherein cach state has an inter-
est which should be respected by the other,

*¥U,8, Canstitution; Article ITI,. Section 2, Federal law adds ihat the
Jurisdiction shall be exclusively in the Supreme Court in disputes be-
twean two states: United States Code; Volume 28, Section 1251{a). Notec
that because the trial 1s held in the highest court in the land, there
is no opportunity for appeal.
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The Court went con Lo say that the doctrine of prior appropriation would
apply and the Court_enjoined Colorado from diverting water from the
laramie River in a manner that would deny water rights held by prior
appropriators in Wyoming., The Court determined the dependable flow of
the river and then proceeded to make firm allocations te Colorado and
Wyoming. The rule of law applied by the Court is known as the doctrine

of "equitable apportionment,”

The Supreme Court does not see itsalf as an expert in water
allocafions, and encourages what amounts to "out of court settlements’
by the.states. In this regard, the U.S. Constitution states that "No
state shall,.without the consent of Congress...enhter into any agréement

"B7  However, Congress had made it clear

or compact with another state.,.,.
that it also éncourages the resolution of interstate water disputes by
the concerned states themselvés, and that approval of such agreements or

compacts would be readily given.

2. The Colorado River Basin

The implications of Wyoming v, Colorade were not lost on the

states of the Upper Colorado River Basin:; they Kknew that there was much
'water deﬁeloﬁment activity going on in the Lower Basin states, and they,
feared thaf an interstate application of the doectrine of prior appropri-
ation to those developments in the Lower Basin could eventually deny any
use of the Coloradc River to the more slowly developing Upper Basin
states. Accordingly, they sought an agreement with the Lower Basin
states, which would preserve to them some water rights in the Colorado

51=3

River Basin, The result of those negotiations was the Coleorado River

Compact of 1922,5%:79

650




The Colorado River Compact has the following features:
¢ Designates twe basins--Upper and Lower with dividing point
at Lee Ferry, Arizona (near Utah/Arizona berder).,

® Ezch basin to receive in perpetuity 7,5 million acre-ft
of water ver year.

¢ Lower Basin may increase its annual consumptive use
by 1 million acre-ft in additior to the initial
allocation of 7.5 million.

® Upper Basin 1= obligated not to deplete the flow at Lee
Ferry below an aggregate of 75 million zcre-ft for any
period of 10 consecutive years.

® Within each basin, no specific allocation is made to
individual states.

8 The Compact does not apply to Indian water rights.

In the Boulder Camyon Project Act of 1928,°% Congressional
consent was given to the River Basin states

to negotiate and enter into compactis or agreements, sup-

plemental to and in conformity with the Colorado River

Compact,,.for a comprehensive plan for the development

of the Colorado River and providing [or the storage,

diversion and use of the waters of the River,
Representatives of the Upper Bazin states ol Wyoming, Utah, Colorado,
Arizona, and New Mexico, in 1946, joined with President Truman's appoin-
tee in forming a Commission to develop what was to be the Upper Colorado
River Basin Cdmpact. The Commission worked for two years to prdduce the
document., One of the major stumbling blocks was how to deal with water
rights of the federal goﬁernment and Indian tribes in the Basin, The
Commission's difficulties in this }egard are illustrated by the follow-
ing response of the U,5, Department of the Interior to a Commission

inquiry:?1 !

The Compact should not attempt, in our judgment, to

define, limit, or in any manner to determine the powers
of the Lnited States in, over, or to the waters of the

851



Colorado River System. The extent to which those powers
should be exercised is a matter for defermination by the
Congress.
Recognizing that the federal landholdings are extensive in the Upper
Basin, this significant water factor's absence weakened the impact of
the final product, The applicable seetion of the resulting Compact

contains the following critical 1anguage:41

Nothing in this Compact shell be construed as.

{a) Affecting the obligations of the United States
of America to Indian tribes;

(b} Affeeting the obligations of the United States
of America under Treaty with the United Mexican
States;

{c) Affecting any rights or powers of the United
States of America...in or to thec waters of the
Upper Colorado River System,,.;

{d) ...; : o
{e) 'Subjecting any property of the United States of
America...tc the laws of any state....

Other provisions of the Compact are

# Detailed appertionment

-— 50,000‘acre—ft per vear of consumptive use to Arizona,
. -- Balance of consumptive use to Colorado (51,73%); New
. , Mexico (11,25%); Utah (23%); Wyoming (14%),

® Existing rights must be satisfied out of apportionments.
® Apportionments only for beneficial use.

e Procedures for equitable curtailment in time¢ of water
shortage.

® Procedures for dealing with evaporation and sSeepage
losses,

# Consumptive use of water by United States (and Indiang)}
to bhe charged as a use by the state where made.

e
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® Each state and the United States can acquire water rights
or construct project works in a signatory state (subject
to certain conditions).

¢ TPower generation is ''subservient” to agricultural and

domestic uses,

& Failure of a state t¢ use apporticnment shall not con-
stitute 2 relinquishment of such right.

e No prohibition on trans-basin (interbasin) transfers of

water, '

In addition to the aforementioned problem of unquantified
federal and Indian water rights, there are energy development water
problems between the lines of the two Colorado River Compacts. The
initial problem lies in the use by the draftsmen of the Compact of the
figure of 15 million acre~ft of virgin flow* at Lee Ferry, Arizona, as
the average flow of the river for making allocations betweén the Upper
Basin and the Lower Basin, From 1922 fto 1967, the average virgin flow
was only 13,7 million acre~ft.”® Because the Lower Basin is guaranteed
an average annual flow of 7,5 million acre~ft with the Upper Basin re-
ceiving the balance, the corresponding average annual fiow available to
the Upper Basin for these years was only 6.2 million acre-ft. When the
Upper Colorado River Basin Compact percentage allocations are applied,

the following figures result:

Acre-ft

Arizona 50,000

Colerado (51.75%) 3,183,000
Utah (23,00%) 1,414,000
Wyoming (14.00%) 861,000
New Mexico (11,25%) 692,000

*"Virgin flow" is the water which, e,g., would flow by Lee Ferry if
there were no man-made diversions of the River Basin,
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The resulting allocation to Colorado is far less than that state's con-
tribution to the flow of the River, estimated 2t 11,46 million acre-ft

per year., © Of its total contribution, then, Colorado is allocated only

28 percent.

When these compacts were drawn up, it was not foreseen that
large scale energy development in the national interest would take place
in western Colorado, From the following sitatement of a Conservation

District official, it is clear that the water squeeze on the state is

not appreciated by Colorado:”*

It appears that Colorado is going to be asked Lo produce
large amounts of both liguid and electrical energy with
the largest pereentage of both of them to be exported.
But right now we are not really sure what our answer to
that result will be.,.,.IT Colorado is to be asked (and
right now it is mere like a demand) to furnish energy
for the rest of the U.S5.,, then it may be necessary to
re-examine the alleocations of the already limited
Colorado River supplies....Colorado may be forced to
prevent or limit the building of energy-exporting
facilities in the future unless other states arec will-
ing to make some kind of agreement with Colorado to
help us solve this problem,

But the other states in the Colorado River Basin have their own energy
development, irrigation, and municipal growth water reguirements. It
is difficult to get more water out of a river by describing it differ-
ently--no new compact could perform that miracle. It would seem that
allocations of values will be of equal iﬁpértance with allocations of
quantities; i.e., # reassessment of how a given amount of water should
best be used. In this remard, the Coloradeo water official stated:S¥
Colorado is pressing forward with planned irrigation
projects; we are not willing to totally trade off our

westorn Colorado agricultural base for the productiion

ol energy,
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The answer, of course, is not to deal in "total trade offs,” but to
negotiacte in a new and open manner national, regional, and state con-

cerns and values.

3, The Northern Great Plains

There are two interstale rivers near the coal development
region of the Northern Great Plains. These are the Belle Fourche River,
rising in Wyoming and flowing into South Dakota, and--more sighificantly—-
the Yellowstone River, beginning in Wyoming, running through Montana and
on into North Dakota, There are interstate conpacts covering each of

these rivers.

The Belle Fourche Compact of 1943 makes a division uvf the un-

appropriated waters of the Belle Fourche River Basin as follows:

South Pakata 90 percent,

Wyoming © 10 percent,

The amount of water available to Wyoming is approximately 20,000 acre-ft

per year,7 not a major factor in the water for energy picture. What is

of interest, however, it a comment made by the President of the United
States in signing the legislation under which Congress approved the

Compact.”® Artiele XIV(c) contains the following language:

The United States..,will recognize any established useg,

for domestie and irrigation purposes, of the apportioned
waters which may be impaired by the exercise ol Federal

Jurisdietion in, over, and to such waters; provided that
such use is being exercised benefiecally, is valid under

the laws of the appropriate state and in conformity with
this compact at the timc of the impairment thereof, and

was validly initiated under state law prior to the ini-

tiation or auwthorization of the Federal program or proj-
ect which causes such impairment,
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The Congressional act contained the same language through which the fed-

eral government was bowing toward existing state water rights vis-a-vis

future federal projeets. This clearly upset the Chief Executive:’ "

In signing the Belle Fourche River Basin Compacet Bill,
I find it necessary to call attention,,,to the resiric-
tions imposed upon the use of water by the United States.
The procedure prescribed by the bill for the exercise of
the powers of the Federal Goverament would not be entirely
satisfactory in all circumstances, but the prospects in
tact for the exercise of such powers in the Belle Fourche
basin are not great. For streams where conditions are
otherwise and there appears to be a possible need for
Federal comprehensive multiple~purpose development or
where opportunities for important electric power proj-
ects are present, I believe.,.(this})...Compact should
not serve as a precedent. In such cases the compact and
the legislation should more adequately reflect a recog-
nition of the responsibilities and prerogatives of the

- Federal Government,

This statement strongly illustrates the latent federal water interest
and power waiting in the wings. This tension and its ramifications were
discussed in another section, but it is clear that these interstate
compacts exercise little real constraint on federal water rights. Sim-
ply stated, the President is saying that interstate compacts should
merely divide up--as hetween the signatory states--that water remaining

after federal and Indian water interests are satisfied., Furthermore,

the divieion will be subjiect to future federal and Indian water nceds,

Iﬁterestingly enough, the Yellowstone River Compact of 1830 is
stripped of the language which troubled the President. Significantly,

.S, "sovereignty’ and "jurisdiction” over the subject waters are inter-

jected into the Compact, Thus: "¢

Nothing in this Compact shall be deemed to impair or
affect the sovereignty or jurisdiction of the United
States ol America in or over the area ot waters af-
fected by such Compact...,{or) any rights or powers
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of the United States of America...in and to the use of

the waters of the Yellowstone River Basin....
By way of emphasis, in the 1egisLa£iDn approving the Compact, Congress
reserved the right to amend the Compact, presumably'unilaterally, or to

° 1In this regard, the U.S, Supremé Court has ac-

repeal it entirely.7
knowledged that the Congress is not bound by its approval of an inter-

*
state compact.

Notwithstanding this profound weakness of the instrument, the

[(eatures of the Yellowstone River Compact are as follows:

# Existing rights arc confirmed as of January 1, 1950,

® Unappropriated waters of interstate Yellowstone
tributaries are apportionedT

Tributary Wyoming (% Montana (%)
Clarks Fork 60 a0
Bighorn 80 20
Tongue 40 60
Powder 42 S8

# Each of the Compact states (Wyoming, Montana, North
Dakota) may divert and impound water in another state
for its own.use,

® Tribufaries arising entirely in one state are wholly
allocable by that state,

¢ Diversion of water out of the Yellowstone subbasin
is prohibited unless approved by all three signatory
states,

*That is, Congress can legislate in a manner inconsistent with its prior
approval of a compact (Roforenco 80},

tThere are no interstate tributaries running into North Dakota; hence,
no tributary watér allocation is made to North Dakota,
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Enerpy development in the arid Powder River Basin coal fields,
lying north and south of Gillette, Wyoming, will reguire large amounts of
water. Much thought and planning have gone into interbasin transfers of’
water to the Powder River Basin, As noted above, for the Yellowstone
subbasin, this is prohibifed unless all three -states approve of the

transfer.dl

1f consent should not be forthcoming, there is another alterna-
tive, Because-neither the Colorado River Compacl, nor the Upper Colorado
River Basin Compact restrict interbasin transfers, Wyoming caﬂ divert
water from its Upper Colorado RiverlBasin share.* This interbasin trans-
fer would bring water from the Green River Basin, 2 headwater tributary

of the Colorads River eastward across the state to the Powder River Basin.

D. State Systems for Water Allocation in the West

1. General Sysiems

Because of the generally arid conditions in the West, & special
legal doctrine evolved, which allowed water to be physically ﬁoved away
from the source of the water (river, lake) to a place where it could be
put to use, This represented a departure from the riparian law of the
water-rich eastern United States inherited from wafer-rich England--the
riparian doectrine gives equal rights to the waters of a river or stream
to all whose lands border on the river or stream, Each user is entitled

to a 'reasonable amount, but under no circumstance may the water be used

*The Wyoming share is 14 percent, Typically, then 14 percent ol 6.2 mil-
lion acre=ft gives Wyoming 861,000 acre-It for allocating within the
state. OFf this amount '',,.the feasibility ot exporting 100,000 to
200,000 acre-ft is now under consideration.” Xote: As used here, "Ex-

port”" refers to the interbasin transfer of this amount of water from N

the Upper Colorado Basin to the Powder River Basin (Reference 7.3, p. 40).
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outside of the basin of the waterway. The riparian doctrine provides
that the water right exists whether or not it is exercised, -and the

right is not forfeited by nonuse,

The appropriation doctrine of the West uppears in the early

California case of Irwin v, Phillips,Bz in which two gold miners were

squabbling over the right to use the waters of a stream. The court's
decision "announcing” the doctrine was based on the need to protect the

fights of those..,

...who by prior appropriation have taken the waters from
their ﬁatural heds, and hy ecostly artificial works have
conducted them for miles over mountains and ravines, to
supply the mosi important interests of the mineral
region.,.(Where, as here}...two rights stand upon an
equal footing, when they conflict they must be decided
by the fact of priority,....

The doctrine's major features are as follows:

® A right to the use of water is created by a diversion of
the water from a stream for a beneficial use.

& The first to so acquire the right shall have a priority
in law: "first in time is first in right.” (In the
event of a shortage, the last to divert and make use of
the stream is the first to have his water supply shut
off,)

® Water can be used at any location without regard to the
distance of the use from the stream.
With some embellishments over time, such as the fealure of relating

back,* this approach stood 2s the water law of the West, No government

*The priority of a right is established by commencing work on an appro-
priation. If the work is continued with due diligence, thcon upon com-
pletion, the priority of the completed right relates back to the time
the work was commenced,
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approval was required to establish the water right. Eubsequent statutes

merely confirmed the court developed doctrine,®

2. The Need for Certainty of Water Rights

Although it fully embraced the doctrine of prior appropriation,
Wyoming legislatively instituted a permit system to improve fhe record
keeping of water rights, thereby injecting more certainty into the status
of the watér rights ol Lhe individual, Thus, anvone desiring to appropri-
ate water in Wyoming must first make application to the state engineer--
diversion of wéter without a permit from the state engineer is a punish-

85

able offense. The engineer must approve the application if he finds

that the proposed use is a heneficial use, that the proposed use will not
impair the valug of existing righis, and that the proposed use is not

otherwise detrimentul to the public welfare,®?

Wyoming went to the permit system in 1890--Monhtana in 1974,

Montana was responding to increasing demand for a system that would pro-

=1

vide conclusive determination of existing rights.a A 1072 Montana con=

stitutional amendment®® prodded the legislature into action. The new

law's declaration of policy and purpose is instructive:®”

The legislature declares that this system of centralized
records recognizing and establishing all water rights is
essential for the documentation, protection, and preser-
vation and future beneficial use and development of
Montana's water....

*For example, the Colorado constitution provides that..."' (t)he right to
divert the unappropriated waters of any natural stream to beneficizl uses
shall never be denied. Priority of appropriation shall give the better
right,..” (Article XVI, Section 6., See also Wyoming Laws 1869, Chap-
ter B and Chapter 22).
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The law requires ...each person claiming an existing right...to file a

LI ==

declaration.... The court then adjudicates the status of existing

decrees., Bascd on its final decree, individual certificates of water

rights are issued, with copies filed at the county clerk's office,®®

Because Colorado continhues not to be a permit-system state,
record-keeping shortcomings have created problems, A random search ol
court decrees was less than a satisfactory way for would-be appropri-
ators to discover existing senior rights fte a given stream., To remedy
this, the Colorado legislature in 1969 called for

...a tabulation in order of seniority of all decreed water

rights and conditional water righis,,.Such tabulation

shall describe each water right and conditional water

right by some appropriate means and shall set forth the

priority and amount thereof as established by court

decrees .®°
The tabulation was to be published, corrected, and published in final
form by October 1971; however, sphecial legislative action moved this
dezdline fo October 1972. The legislation said that in November 1874
(and every two vears thereafter) the latest tabulation must be presented
by the statc engineer to the water Jjudge for publie hearings:

A copy of {the court's) judgment and decree shall be filed

with the state engineer (for placement in his records tec

show) the determinaticns therein made as to priority, lo-

cation, and use of...water rights and conditional water
91 . .

rights....
It should he emphasized that the ahove procedure does not alter one's
right under the Colorado constitution to appropriate water., This is
accomplished by diverting the water and putting it to beneficial use, %
However, the tabulation and adjudication precedure does affect the

priority of one's appropriative rights., Thus, failure to come forward

at the time of the tabulation and adjudication could result in a senicr
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right {relatively speaking) slipping to the most junior right of all, e
The right sti11l exists, but in time of water shortage it will be the
first one cut off.

These mechanisms provide a degree of certainty and they go a

t

long way toward reducing the number of "stale” or "paper” rights going
unused. Included in the efforts of the states to eliminate such rights
are abandonment provisions in the law, Thus, e.g., Montana law providcs
that

If an appropriator ceases to use all or part of his ap-

propriation right, or ceases using his appropriaticn

right according to its terms and conditions, for a perioed

of ten (10) successive years,,,there shall be a prima

facie presumption that the appropriator has abandoned

his right in whole or for the parti not used.”®

Wyoming uses a figure of five years after which time the water right is
forfeited.’% 1In Colorado, failure to use the water right for a period

of ten years creates a rebuttable presumption of abandonment.®®

Although desighed to make available water that is going unused,
the forfeiture statutces have the unintended effect of encouraging waste,
in that a holder of a "dusty' water right might be encouraged to use the

water profligately to avoid forfeiture of the ri_ght.ge

The certainty of rights, discussed above, has a pdsitive ego-
nomic effect, Knowing what water is available and what the order of
prierity is, a potential investor (whether in irrigation or energy pro-

duction) is in a much better position to make an investment decision.
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3. Transfer of Water Rights

Where all the water available to the state is spoken for,
either by absolute deerced rights or by conditional rights* as it is in
Colorado, it becomes necessary to consider a trgnsfer of the right from
one type c¢f use to ancther, e.g., from irrigaiion to the production of

_synthetic fuels, Such a transfer very likely would. require a change in

the place of use and a change in the point of diversion ef the watcr.

The law in most western states allows such transfers, subject
to the administrative procedures of the particular state involved. The
delay and red-tape caused by some of those administrative procedures were

points of criticism made by the National Water Commission in its 1973

=hed

Report. The Commission stated that ''...any person or organization

having Lhe right to use water should be entitled to transler such right,

and all statutes, judicial decisious, and administrative regulations to

ng e

the contrary should be repealed. An example of how Lransfer of water

rights was thwarted may be seen in a Wyoming law, which made a water
right appurtenant to the land benefiting from the right--"Water rights

for the direect use of the naturzl unstored flow of any stream cannot be

.
reg

detached from ihe lands, place or purposc for which they are acquired.,,..

This situation was changed, perhaps as a result of the National
Watey Commission's recommendation, by a 1974 Wyoming law which allows the

changé

provided that the quantity of water transferred--shall
ot exceed the amount of water historically diverted
under the existing use, nor exceed the historie rate
of diveréion..., nor ing¢rease the historic amounl con-
sumptively used.,,, nor decrease the historic amount

*See Iootnote on page 19-46
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of return flow, nor in any manner injure other existing

lawful appropriators,1@®

Notwithstanding the intentions of the new law, administrative conveolu-~
tions continue, An example of the red-tape involved in a transfer of
rights is provided by the Panhandle Eastern Pipe Line Company. Panhandle
proposed to purchase water rights with an 1884 priority date from a ranch
on the North Platte River and to convert the use from irrigétion to in-
dustrial (ceal gasification). The proposal also_included a one-hundred-

mile change in the point of diversion, The Wyoming administrative auth-

ority, the Beard of Control, denied the requests on several grounds:101
& Failure to show that holders of other rights would be
protected from injury.
® TUnresolved diécrepancies in the accounting of all the
water rights involved.
¢ The distance invaelved and the time lag between the pro- Y

posed point of diversion and the present point of di-

version made it impossible to assess general compliance

with the Supreme Court decree reguirements in XNebraska

v. Wyoming (1945) regarding administration of the North

Platte River,
Panhandle had to resori to the Laramie County District Court, which re-
versed the Board's findings and sent the proposal back for reconsidera-
tion. Panhandle finally prevailed, with the Board granting a permit to
divert 26,500 acre-ft of water with a stipulation that diversions were
net to deprive any Wyoming water right holder of previously entitled
North Platte River water, This exhausting, costly, and time-consuming
process clearly has a chilliﬁg effect on the free transfer of water

rights,

Montana law on transter of water rights allows a change if it

is determined "...that the proposed change will not adversely affect the

1o 2

rights of other persons, In Colorado, unrestricted transfer is
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allowed where no other right is injured.103 " The kind.of injury contem-
plated is =seen in.the situation where an upstreém irrigation appropri-
ator "A" sells his water right to a synthetic fuel producer "B" who

contémplates a total conéumptive use of that water., Such use would in
fact reduce the flow of water as seen by a downstrean appropriator G
because some of the water contained in the water right of "A" histori—-
cally returned.to the stream alfter performing the irrigation functidn.

Thus, the best "B can hope far is 'A's" water right scaled down by the

amount of return flow customarily seen by 'C."

To allow time to check for injury to other appropriaters,
Colorado law allows for a trial period after the change. Thus, the
change is allowed

subject 1o reconsideration by the water judge on the

guestion of injury to the vested rights of others dur-

ing any hearing...in the (subsequent) two calendar

104
years,,.2*

4 Interbasin Transfers

The transfer of a water right to 2 different place of use can
logically he extended to rather great distances. 'The institutional re-
sistance to such moves on an interstate basis is discussed in another
section, but-even within a given state ' Lhe issue of interbasin transfers
creates strﬁins on the system, Generally, under the principles Df_the
appropriation doctrine, the basin of origin has no right to receive the
natural flow of the basin's streams,®® Thus water in one basin may be
appropriated and put to beneficial "use in another hasin, A prime example
of this is the use b& the "fr;nt range metropolitan areas of Denver and
Fort Collins, Colorado, of water flowing én the "other” side of the
Rocky Mountains, on what is called the "western slope.” About one-halt

log

of Denver'z witer comes from such transmountain diversions. The water

demand of cities is'typicglly given a statutory preference over other
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uses, which means that although the priority may be later in lime, the

allocation system will supply these needs fiygt 7299

In Colorado, pre-
ferred users are given the power ol condemnation over other users, thus--
-with payment of just compensaticon--a growing Denver could condemn an -
energy company's absvlutely vested water right on the.western slope and

transfer the water over the mountains for its municipatl uses <7

5. Conditional Decrecs

Since many energy companies are holders of Colorado conditional
decrees some discussion is necessary. As previously mentioned, the pri-
ority nt a right is ertablished by commencing work un an appropriation.
The decree is conditioned upon (1) completion of the work accomplisﬁing
the diversion, und (2} application of the wafer to a beneficial use.

When that is done, the decree becomes absolute and the priority of the
completed right relates back to the time the work was commenced. To
eliminate speculation in water rights, the law reguires thai the would-
be appropriator exercise "due diligence' in his work to compléte the
diversion, . Every second calendar year he must obtain a-.-finding by the
water referee that reasonable diligence has in fzct been exercised,
QOtherwise the conditional decree (and its preciocus prieority date)
lapses.lc-'E This law means that those energy companies holding on to
conditional decrees while their energy development plans crystalize
must make Qome effort at actually comstructing their water projecf.. A
similar squeeze is presented in the permit states of Montana and Wyom-.

ing. Montana law allows the administrative authority to . establish a

time 1limit

\

for commencement of the appropriation works, completion
of c¢onstruetion and actual application of the waler to
the proposed -beneficial usé. [The authority] shall con-
sider the cost and magnitude of the project, the engi-
nieering and physiéal features to be encountered, and, cn

666

Ey




projects designed for gradval development and gradu-
ally increased use of water, the time recasonably nce-
essary for that gradual development and increased

use,... °?
For good cause, the time limit may be extended, but, in absence of such
an exténsion, the permit and its priority date will be revoked if the

work is not "commenced, proseculed or completed” in the time allowed or

if the water is not being applied fto the contemplated beneficial use .’

Under Wyoming law, the state cigineer must spééify a time Limit
on the permit, not to exceed five years.111 For good cause the time
{imit may be extended. Again, failure té comply may lead to revocation °
aof the permit. This presents a dilemma for the ehergy compahy contem-
plating'construction of a syinthetic fuels plant; if the water project is
completed, satisfying this statute, the permit méy nevertheless be re-
voked if the water right thus perfected goes unused for a five-vear
pericd while construction is coﬁpleted on the fuel plant, This is be-

cause of the abandonment provisions of the Wyoming water law previously

. a4
discus=sed,” "

6. Publie Interest in Water,

In its comprehensive study of water issues, the National Water

Commission dedicated part of its effort to noneconomic or social values

in water. The study conciuded that the appropriation doctrine does not

provide for protection and preservation of scenie, aesthetic, recrea-
!

tional, and environmential values, The Commission cadlled upocn the states
for legislative action:?'?

® Reserving portions of streams from development and

T

setting them aside as 'wild rivers.

® Autheorizing & public agency to file for and acquire
rights in unappropriated water.
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& Setting minimum stream flows and lake levels.

e Esfablishing environmental ecriteria for the granting
of permits to use water.

® Forbidding the alteration ol watercourses withoul state
- consent., .

State action has been rgmarkably ?esponsive. Colorado_duickly
passed legislation aimed at the in-stream values issue, One of the new
laws?éliminates the réquirement of acéaal divé}sion to effectuate a valid
apprapriation, so tha% now the oﬁly'requirement is ', . .the application of
a certain bortion of the waters of the state to a beneficial use, '*'?
Companion legislatﬁon gives to the state the opportunity to take advan-
tage of thé lack of a diversion requirement,. The new law broadens the
defiﬂitibn of the term "beneficial use’* to include appropriations by
thé stéte of minimum fléws between specific points on natural stregams

and lakes ""as are required to preserve the natural environment tc a

1 —1c . ) . : )
"114,-1%  Flation by environmentalists may be prema-

reasonablé degree.
turé, however, for the state is-not given a preferentiﬁl right of ap-
propriation. Thus, if the state wishes to appropriate water to main-
tainin minimum flows, it must do so in the same manner as the nongovern—.
mental water user. Reealling that Colorado's waterways arc already
overappropriated, it would seem tﬂat the only practical possibility of
accomplishing the purposes of the legislation would he for the state to
purchase the water rights of others. Whether accomplished by appropri-

ation or by purchase, it is ¢lear that this new water demand will cut

further into any supply available for the synthetic fuels industry,

’
! -

+"Beneficial use’ has not been specifically defined until these recent
statutes. Whether a use 'was "beneficiul"‘was typically handled on a
case by case basis, with the main thread of the decisionh being seen in
the ‘question, ''is it reasconahle and economical, all things considered?"

668

e




A 1974 Wyoming law states that

411 water being the property of the statc and part of the
natural resources of the state shall be cortrolled and
managed by the state for the purpose of protecting and
assuring the maximum permanent beneficial use of waters

" within the state.?t® 1*7%

A caveat for energy companies is provided in a later paragraph:

None of the water of the state either surface or under-
grouhd may. be appropriated, stored or diverted for use
outside of the state or [or use as a medium ofi trans-
portation of mineral, chemical or other products to
another state without the specific prior approval of

-'-
the legislature on the advice vf the state engineer.'lls

7 The state of Montana has also responded to the recommendatiion
of the National Water Commission that in-streem values are to be pro-

tected through state legal mechanisms, Montana law declares its purpnse

is
to provide for the wise utilization, development and
conscrvation of the waters of the state for the maximum
benefit of its people with the least pussible degrada-
tion of the natural aquatic ecosystems...Y’

To implement the state program, power is given to the state '...to

reserve waters for existing or future beneficlal uses or to maintain

*"Beneficial use” incxudes, but it not limited to the following: muniei-
pal, domestic, agriceulitural, industrial, hydroelectric powe} and rec—~
reational purposes, conservation ol land resources and pretection of ’
the health, safety and general welfare of the state of Wyoming,

TThe Act goes on to give approval (subject to the decision of the state
engineer) for up to 20,000 acre-ft per year of Madison formation well
water for use in &8 coal slurry pipeline to carry ceal from Wyoming to
Arkansas (Reference 118, Section 1-10.5(c)}.
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minimum flow, level, or guality of watx;r...."l19 After defining "bene-
fieial use'' in the Wyoming manner (domestic, municipal, agricultural,
etc.) the law goes on to state that "...use of water for slurry to export
coél from Montana is not a'beneficigl use" (emphasis added). This cow-
pares interestingly with the Wyoming provision on the subject, Wyoming
says yes, if legislative approval is obtained, whereas Montana says no, |

period,

The legis%ative-tools with which the mineral-rich states have
equipped themselves will apparently make it harder for energy companies
to get the amounts of water they neeﬁ for mining and_syﬁt@etic fuels
production, and once obtained the use of the water will likely be con-
strained by the water quality goals explicitly contained in the language

af the new laws.

7. Pricing of Water

It is said that cheap energy encouraged wastefulness, which
led to energy shortages.' A similar comment can be made about water.
The National Water Commission has called for an abandonment of water
subsidies which artificially make water appear toc be cheap, and the , : i
Commission encourages a2 less inhibited system of water rights transfer.t2°
Their position is that a free market for water will resull in the evolu-
tion of true value reflecting the most productive economic use for the

water,

Professor Charles J, Meyers, in a legal study done for the

National Water Commission, made the following observation:'®?

... {When criteria of allocation other than willingness
to pay are used, it is very difficult to decide which
uses {(or users) of a resource will be most productive...
The price system proauces an unambigucus and usually
guite satisfactory answer. The party in whose hands : v
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the property will be most productive is the party who
values it most highly and is willing to pay the most
for it, ' '

Others are fearful ol what can happen if water goes to the highest bidder.
They point to the need fﬁr increased planning to avoid the tragedy of
what free market land development did to Los Angcl¢5.122 The bidding 1is
real. At the time that farmers were paying %20 per acrg—ft for water,

One energy company was prepared to péy up to $1200 per acre-ft to secure
the use of the water for energy development,'®® '"To an energy company,
even a Bigh price of water is a minor expense, both in terms of the other
costs of energy production, and in terms of the profitability of the °
operation,"*?% The price elasticity of water is illustrated in a study
whicﬁ revealed that doubling the price of water caused an 11.4 percent

increase in the price of agricultural products, while the doubling raised

the cost of electric power by only 1 ;:us':l:'cen‘l',.lg5

Thus, a totally free market could conceivably result in a
"going rate” for water affordable only by energy companies--thereby
eliminating other uses, such as agricultural, recreational, and envi-

ronmental,

Under the protections built into the "beneficial use” provi-

sions previously discussed upder the section entitled Public Interests
in Watef, the necessary first-step tools exist to determine the equiva-
lent economic values of these other water uses, and to create a politi-
cally, if not economically, well-balanced water allocation scheme, The
result is analogous to the concept of comprehensive land use_planning
where zoning predetermines the land use balance--parks, industrial,
residential, etc. The water supply would be "zoned” to ereate a poli-
tically acceptablé distribution, but within those consiraints, free and
unfettered transfer of rights would be encouraged, with the highest bid-

der prevailing,.
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